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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 41535
Plaintiff-Respondent,
vs.
ALFREDO LOPEZ ROCHA,
Defendant-Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MICHAEL MCLAUGHLIN

ADA COUNTY PUBLIC DEFENDER

LAWRENCEG. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

'

000001

Date: 11/20/2013

Fourth Judicial District Court - Ada County

Time: 03:01 PM

User: TCWEGEKE

ROA Report

Page 1 of 4

Case: CR-MD-2012-0013079 Current Judge: Michael McLaughlin
Defendant: Rocha, Alfredo Lopez

State of Idaho vs. Alfredo Lopez Rocha
Date

Code

User

9/4/2012

NCRM

TCMCCOSL

New Case Filed - Misdemeanor
[Idaho Uniform Citation issued 09/01/2012)

Magistrate Court Clerk

PCFO

TCMCCOSL

Charge Filed - Cause Found

Magistrate Court Clerk

AFFD

TCWEGEKE

Probable Cause Affidavit in Support of Arrest
and/or Refusal to Take Test

Michael McLaughlin

9/5/2012

PROS

TCMCCOSL

Prosecutor assigned Meridian Prosecutor Generic

Magistrate Court Clerk

9/7/2012

HRSC

TCMCCOSL

Hearing Scheduled (CA- Clerk Bond Out
Appearance 09/24/2012 03:00 PM)

Magistrate Court Clerk

9/11/2012

BNDS

TCWADAMC

Bond Posted - Surety (Amount 500.00)

Magistrate Court Clerk

9/21/2012

AFPD'

TCMALOWR

Application For Public Defender

Magistrate Court Clerk

ORPD

TCMALOWR

Defendant: Rocha, Alfredo Lopez Order
Magistrate Court Clerk
Appointing Public Defender Public defender Ada
County Public Defender

CLAP

TCMALOWR

Hearing result for CA- Clerk Bond Out
Magistrate Court Clerk
Appearance scheduled on 09/24/2012 03:00 PM:
Clerk Appearance

CHGA

TCMALOWR

Judge Change: Administrative

Theresa Gardunia

HRSC

TCMALOWR

Hearing Scheduled (BC Pretrial Conference
11/05/2012 08:15 AM)

Theresa Gardunia

HRSC

TCMALOWR

Hearing Scheduled (Jury Trial 11/29/2012 08:15 Theresa Gardunia
AM)

NHPD

TCMALOWR

Notice & Order Of Hearing/appointment Of Pd

Theresa Gardunia

PLEA

TCMALOWR

A Plea is entered for charge: - NG (118-8004 {M}
Driving Under the Influence)

Theresa Gardunia

9/27/2012

RQDD

TCCHRIKE

Defendant's Request for Discovery

Theresa Gardunia

10/5/2012

RSDS

TCTONGES

State/City Response to Discovery

Theresa Gardunia

RQDS

TCTONGES

State/City Request for Discovery

Theresa Gardunia

10/26/2012

WART.

TCWRIGSA

Warrant Returned
[entered in error)

Theresa Gardunia

10/29/2012

RQDD

TCLANGAJ

Defendant's Request for Discovery/Specific

Theresa Gardunia

11/5/2012

HRHD

TCMILLSA

Hearing result for BC Pretrial Conference
scheduled on 11/05/2012 08:15 AM: Hearing
Held

Theresa Gardunia

TSMM·

TCMILLSA

Trial Status Memo

Theresa Gardunia

RSDS

TCCHRIKE

State/City Response to Specific Request for
Discovery

Theresa Gardunia

11/9/2012

RSDS

TCCHRIKE

State/City Response to Discovery I Supplemental Theresa Gardunia

11/29/2012

PTMM

TCCHENKH

Pretrial Memorandum

Theresa Gardunia

MINE

TCCHENKH

Reset JT; case bumped for priority case

Theresa Gardunia

CONT·

TCCHENKH

Hearing result for Jury Trial scheduled on
11/29/2012 08:15AM: Continued

Theresa Gardunia

HRSC

TCCHENKH

Hearing Scheduled (Jury Trial 01/11/2013 08:15 Theresa Gardunia
000002
AM)

Judge

Fourth Judicial District Court - Ada County

Date: 11/20/2013
Time: 03:01 PM

User: TCWEGEKE

ROA Report

Page 2of4

Case: CR-MD-2012-0013079 Current Judge: Michael McLaughlin
Defendant: Rocha, Alfredo Lopez

State of Idaho vs. Alfredo Lopez Rocha
Date

Code

User

11/29/2012

NOTH

TCTORRGR

Notice Of Hearing

12/19/2012

RSDS

TCCHRIKE

State/City Response to Discovery I Supplemental Theresa Gardunia

1/11/2013

HRHD

TCMILLSA

Hearing result for Jury Trial scheduled on
01/11/2013 08: 15 AM: Hearing Held

Theresa Gardunia

HRSC

TCMILLSA

Hearing Scheduled (Special Sentencing
02/26/2013 10:00 AM)

Theresa Gardunia

NOTH

TCMILLSA

Notice Of Hearing

Theresa Gardunia

TCMILLSA

Notice Of Court Required Evaluation

Theresa Gardunia

1/14/2013

2/26/2013

Judge
Theresa Gardunia

MISC

TCMILLSA

JT minutes

Theresa Gardunia

MISC

TCMILLSA

Jury Instructions

Theresa Gardunia

MISC,

TCMILLSA

Verdict Form

Theresa Gardunia

MISC·

TCMILLSA

Exhibit List

Theresa Gardunia

HRHD

TCMILLSA

Hearing "result for Special Sentencing scheduled
on 02/26/2013 10:00 AM: Hearing Held

Theresa Gardunia

STAT

TCMILLSA

STATUS CHANGED: closed pending clerk action Theresa Gardunia

HRSC

TCMILLSA

Hearing Scheduled (Review Hearing 05/20/2013 Theresa Gardunia
02:15 PM)

OSOL·

TCMILLSA

Order Suspending Drivers License" Driver License Theresa Gardunia
180 Days

JAIL

TCMILLSA

Sentenced to Jail or Detention (118-8004 {M}
Driving Under the Influence) Confinement terms:
Jail: 180 days. Suspended jail: 150 days.
Credited time: 1 day.

PROB

TCMILLSA

Probation Ordered (118-8004 {M} Driving Under
Theresa Gardunia
the Influence) Probation term: 1 year O months O
days. (Misdemeanor Supervised)

SNPF

TCMILLSA

Sentenced To Pay Fine 947.50 charge: 118-8004 Theresa Gardunia
{M} Driving Under the Influence

osoo

TCMILLSA

Other Sentencing Option Ordered: Alcohol/DUI
Education Classes Hours assigned: 16

osoo

TCMILLSA

Other Sentencing Option Ordered: Victims Panel Theresa Gardunia
Hours assigned: O

NOTH

TCMILLSA

Notice Of Hearing

FIGT

TCMILLSA

Finding of Guilty (118-8004 {M} Driving Under the Theresa Gardunia
Influence)

CAGP

TCMILLSA

Court Accepts Guilty Plea

Theresa Gardunia

NDRS

TCMITCKY

Notice of Defendant's Responsibilities after
Sentencing

Theresa Gardunia

NDRS

TCMITCKY

Notice of Defendant's Responsibilities after
Sentencing

Theresa Gardunia

EVAL

TCMILLSA

Evaluation Received

Theresa Gardunia

Theresa Gardunia

Theresa Gardunia

Theresa Gardunia

Document sealed
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Fourth Judicial District Court - Ada County

Date: 11 /20/2013
Time: 03:01 PM

User: TCWEGEKE

ROA Report

Page 3 of 4

Case: CR-MD-2012-0013079 Current Judge: Michael McLaughlin
Defendant: Rocha, Alfredo Lopez

State of Idaho vs. Alfredo Lopez Rocha
Date

Code

User

2/26/2013

PROB

TCPRESCS

Probation Ordered (118-8004 {M} Driving Under
the Influence) Probation term: 1 year.
(Misdemeanor Unsupervised)

Michael McLaughlin

JCOP

TCWEGEKE

Judgment Of Conviction & Order Of Probation

Michael McLaughlin

NOTA

TCCHRIKE

NOTICE OF APPEAL

Theresa Gardunia

APDC

TCCHRIKE

Appeal Filed In District Court

Theresa Gardunia

MOTN

TCCHRIKE

Motion for Stay of Execution of Sentence Pending Theresa Gardunia
Appeal

CAAP

TCCHRIKE

Case Appealed:

Theresa Gardunia

STAT

TCCHRIKE

STATUS CHANGED: Reopened

Theresa Gardunia

CHGA

TCCHRIKE

Judge Change: Administrative

Michael McLaughlin

NOSP

TCPRESCS

Notification Of Subsequent Penalties (DUI)

Michael McLaughlin

BNDE

TCPRESCS

Surety Bond Exonerated (Amount 500.00)

Michael McLaughlin

NOTH

TCPRESCS

Notice Of Hearing
[entered in error]

Michael McLaughlin

3/4/2013

NOPT

TCTONGES

Notice of Preparation of Transcript

Michael McLaughlin

3/7/2013

HRSC

TCLYCAAM

Hearing Scheduled (Motion 03/20/2013 01 :30
PM) Motion for Stay and Motion for Transcript

Michael McLaughlin

3/20/2013

DCHH

TCLYCAAM

Hearing result for Motion scheduled on
Michael McLaughlin
03/20/2013 01:30 PM: District Court Hearing Hele
Court Reporter: Sue Wolf
Number of Transcript Pages for this hearing
estimated: Less than 100
Motion Granted; Transcript to be prepared at
public expense, Alfredo Rocha to post a $1000
bond by close of business Friday 3-22-13.

3/21/2013

MISC

TCLYCAAM

Per Judge McLaughlin- Defendant to post $1000
bond

Michael McLaughlin

3/22/2013

AFFD

TCCHRIKE

Financial Affidavit of Alfredo Rocha

Michael McLaughlin

4/2/2013

ORDR.

TCLYCAAM

Order

Michael McLaughlin

4/11/2013

NOTC

TCCHRIKE

Notice of Lodging of Appeal Transcript

Michael McLaughlin

4/29/2013

MOTN

TCTONGES

Motion to Augment Record and Affidavit in
Support of

Michael McLaughlin

5/17/2013

ORDR

TCLYCAAM

Order Augmenting Record

Michael McLaughlin

5/20/2013

CHGA

TCMILLSA

Judge Change: Administrative

All District Judges-En
Banc

CONT

TCMILLSA

Continued (Review Hearing 08/21/2013 02:30
PM)

Theresa Gardunia

NOTH

TCMILLSA

Notice Of Hearing

Michael McLaughlin

CERT

TCMILLSA

Certificate Of completion 16 hours Ale Ed

Michael McLaughlin

HRSC

CCAMESLC

Hearing Scheduled (Oral Argument on Appeal
09/04/2013 03:00 PM)

Michael McLaughlin

ORDR

CCAMESLC

Order Governing Procedure on Appeal

Michael McLaughlin

2/27/2013

2/28/2013

5/29/2013

Judge

000004

Fourth Judicial District Court - Ada County

Date: 11 /20/2013
Time: 03:01 PM

User: TCWEGEKE

ROA Report

Page 4 of 4

Case: CR-MD-2012-0013079 Current Judge: Michael Mclaughlin
Defendant: Rocha, Alfredo Lopez

State of Idaho vs. Alfredo Lopez Rocha
Date

Code

User

6/17/2013

NOTC

TCLYCAAM

Amended Notice of Hearing

Michael Mclaughlin

CONT

TCLYCAAM

Continued (Oral Argument on Appeal
09/13/2013 10:30 AM)- Per Judges Request

Michael Mclaughlin

6/24/2013

ORDR

TCLYCAAM

Order Extending Briefing Schedule- Appellant to
file brief on 7-1-13

Michael Mclaughlin

7/1/2013

BREF

TCCHRIKE

Appellant's Brief

Michael Mclaughlin

7/10/2013

MOTN

TCCHRIKE

Motion for Extension of Time for Filing
Respondent's Brief

Michael Mclaughlin

7/18/2013

ORDR

TCWEGEKE

Order Extending Time for Filing Respondent's
Brief

Michael Mclaughlin

7/22/2013

VPC

TCTONGES

Victim's Impact Panel Completed

Michael Mclaughlin

8/1/2013

BREF

TCCHRIKE

Respondent's Brief

Michael Mclaughlin

8/2/2013

MOTN

TCCHRIKE

Motion for Ectension of Time for Filing Appellant's Michael Mclaughlin
Reply Brief

8/21/2013

HRHD

TCMITCKY

Hearing result for Review Hearing scheduled on
08/21/2013 02:30 PM: Hearing Held

Theresa Gardunia

MISC

TCMITCKY·

No Further Reviews

Michael Mclaughlin

DCHH

CCMASTLW

Hearing result for Oral Argument on Appeal
scheduled on 09/13/2013 10:30 AM: District
Court Hearing Held
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: less than 100

Michael Mclaughlin

ADVS

CCMASTLW

Case Taken Under Advisement

Michael Mclaughlin

BAAT

PDPRECJR

ATTORNEY REASSIGNED BY BATCH
PROCESSING (batch process) Heidi M Tolman,
8478 removed. PD GARDUNIA #32 assigned.

BAAT

PDPRECJR

ATTORNEY REASSIGNED BY BATCH
PROCESSING (batch process) PD GARDUNIA
#32 removed. Lance L Fuisting, 7791 assigned.

10/2/2013

DEOP

DCABBOSM

Memorandum Decision and Order

Michael Mclaughlin

10/24/2013

NOTA

TCOLSOMC

NOTICE OF APPEAL

Michael Mclaughlin

APSC

TCOLSOMC

Appealed To The Supreme Court

Michael Mclaughlin

10/25/2013

MOTN

TCOLSOMC

Motion to Convert Judgment to Unsupervised
Probation

Michael Mclaughlin

11/12/2013

ORDR

TCMITCKY

Order Converting Judgment to Unsupervised
Probation

Michael Mclaughlin

11/20/2013

NOTC

TCWEGEKE

Notice of Transcript Lodged - Supreme Court No. Michael Mclaughlin
41535

9/13/2013

9/23/2013

Judge
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MERl,DIAN

195448

POLll

DEPT.
IDAHO lJi\llPORM C.ITATION
IN THE DISTRICT COURT OF THE
4TH ~ .JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNJ¥ OF
, .. ADA

) COMPLAINT AND SUMMONS

STATE OF JDAHO
.

)0 Infraction Citation
)D OR

vs.
A. L
----·~
__V1_&\
_ _ _ _ _ _ _ _~)

lD

Last Name·

__Al~freeh'-'-'=-=:::__------l____,) 0
First Name

Misdemeanor Citation

Accident Involved
Commercial Vehicle Driven by this Driver

Middle Initial

VIN#

US DOT TK Census#_ _ _ _ _ _ _ __

D Class A D Class B D Class C ~ Class DD Other_ _ _ _ _ __
D GVWR 26001 + D 16 + Persons D Placard Hazardous Materials DR# . tZ- S7-/"5 7

[Kl Operator

Home Address

&ofw-y

i 85{

L4tt::. ii. ~l

lkYJe

-:r{) f33G07

Busine_ss Address
Ph# Ze8-55S-qt?i€3
THE UNDERSIGNED OFFICER (PARTY) HEREBY CERTIFIES AND SAYS:
~pl O ID D V
@or SS#

5°'"'1 1'

Height

Veh. Lic.#?infu'f

I certify I have reasonable grounds, and believe the above-named Defendant,
State
10
Se
Wt.
zP5"
a.~~tate

~Eyes ~
Yr. D! Vrhicle [tfq&

Hair

'::J..IJ

Model
~
Did commit the following act(s) on

\ft!:;\
. 20
IZ

CoJor

01/t:i)
I

DOB

~§

Make

.- .
at

tiC:ili/d

Code Section

Vio.#2

Code Section

Lav."* ~/ Ve*"v
~

Location

Hwy.~-~---_ Mp.

~

.

Date

~v

~

3/t!J) .

·

MPD

Audio

Serial #/Address

~ ft1cpo

Serial #/Address

Dept.

THE_§lATE OF IDAHO_TO THE ABOVE NAMED DEFENDANT:
· ~ are .§reby summoned to appear before the Clerk of the Magistrate's Court of the

0
District .ei>urt ~
...;e 200 ~·
located'm'
but on l!Jbefof(;>.
I

.

Oilfcei'!Party
Witnessing Officer

[.\\41&,

'ADA

--~-----'-----C.ounty, ldahq.

~ ~/~

d'f/pi}](_

Date '

M.

/8- &::c4

Qtll.- .

Vi o, #1

,+

Ol/ 3q o'clock

---

ADA
County,
FRONT STREET

f=

20

BOISE
on or after

, at

8 A.M.-4

.

, Idaho,
20

o'clock _e_M.

ackntf111edg~ceip~·this summons and I promise._tj> appear at the time indicated.
er tJ> .gI
W cV?frJ97
~

Defendant's Signature

'~

I hereby certify service upon .
Office

NOTICE: See reverse side of your copy for PENALTY and COMPLIANCE instructions.

COURTCOPYVIOLATION#1

f'i\ \)-\1- \J'D1°l
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DR# 2012"5437

NO.

Fl~~s~oo

A.M.

SEP 0 4 2012
CHRISTOPHER D. AlCH Clerk
By STORMY McCoRMA I
CK

lN THE COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF IDAH~urv
IN AND FOR THE COUNTY OF ADA

)
)
)
)
)
)

THE STATE OF IDAHO,
Plaintiff,
vs.

ROCHA, ALFREDO L
Defendant.

PROBABLE CAUSE AFFIDAVIT IN
SUPPORT OF ARREST AND/OR
REFUSAL TO TAKE TEST

)

)
)
)
)

DOB
SSN
DL#
)

State of Idaho

SS.

)

County of Ada

Taylor, Shannon

I,

, the undersigned, being first duly sworn on oath, deposes and says that:

1. I am a peace officer employed by the City of Meridian, Idaho.
2. The defendant was arrested on
I.

III.

9/112012

DUI- ISC 18-8004
------------------------------~

IV.

------------------------------, Meridian, Ada County, Idaho ..

8 LOCUST GROVE RD IE
VICTORY RD

4. Identified the defendant as
State ID Card

hours for the c;rimes of:

II.

3. Location of Occurrence:

D

4:39 AM

at

ROCHA, ALFREDO L

~ Driver's License

0

Verbal by defendant

Witness

0

'by:
Other

identified defendant.

5. The crime(s) was committed in my presence. ~ Yes

0

No Ifno, information was supplied to me by:

(witness)

VEIDCLE INFO:

RED

Color

Year

Model
6. (DUI): Actual physical control established by:
~ Observation by affiant

DODG

Make

2CJF687
State
--------

ID

D Observation by Officer:

~ Admission of defendant to:

D

1998

Officer Taylor

D Other:
-------------------Two or more convictions in the last ten years!?
0 Yes ~ No 0 Felony
Statement of Witness

D

Misdemeanor
7. I believe there is probable cause that the defendant committed such crime(s) because of the
following facts:

000007

:

(Note: You must include the source of all information that you provide below. Include both what you observed and what you
learned from someone else, identifying that person.)

PROBABLE CAUSE OF THE STOP AND ARREST:
On Saturday 09/01/2012 at approximately 0439 hours I was driving northbound on Locust Grove when I
observed a red Dodge Stratus bearing Idaho plate 2CJF687 facing northbound, sitting on the east shoulder
of Locust Grove just north of Victory. I observed two adult males in the vehicle, one in the driver's seat,
and one in the front passenger seat. Both occupants were le~ing back against the headrests of their seats
and both appeared to be asleep. The key was in the ignition of the vehicle and was turned to the "on"
position. I was also informed by Officer Ford that the engine of the vehicle was warm to the touch. I made
contact with the individual in the driver's seat of the vehicle, Alfredo Rocha, whom I later identified by his
Idaho driver's license. Alfredo woke when I addressed him and appeared disorientated and confused.
Alfredo's eyes were glassy and bloodshot. Alfredo's speech was slurred, slow, and deliberate. Alfredo had
trouble understanding my questions. I observed the smell of an alcoholic beverage coming from Alfredo's
mouth. Alfredo admitted that he had drunk approximately four beers earlier in the night and that he had
been driving his passenger home. Alfredo told me he had nothing to eat or drink since leaving his friend's
house where he had been drinking. I had Alfredo perform the standardized field sobriety tests. Alfredo
was unsteady on his feet when exiting the vehicle. Alfredo met decision points for the Horizontal Gaze
Nystagmus, the Walk-And-Tum, and the One-Leg-Stand. I place Alfredo under arrest for driving under the
influence. I applied handcuffs to Alfredo's wrists, checked them for tightness, and double-locked them. I
placed Alfredo in the back seat of my patrol car and fastened the seatbelt around his waist. I transported
Alfredo to the Meridian Police Department. I checked Alfredo's mouth for foreign debris, finding a piece
of gum which I instructed him to spit out. I checked Alfredo's mouth again and found nothing. I observed
Alfredo for 15 minutes. During that time Alfredo did not belch, burp, or vomit. I played the ALS advisory
tape to Alfredo and provided him a copy to read as the tape played. At the end of the mandatory fifteen
minute waiting period Alfredo refused to provide breath samples into the Intoxilyzer 5000. I allowed the
Intoxilyzer 5000 to time out and then transported Alfredo to the Ada County Jail where he was booked for
driving under the influence. I left Alfredo in the custody of Ada County Jail staff.

DUI NOTES
Odor of alcoholic beverage
Admitted drinking alcoholic beverage
Slurred Speech
Impaired Memory
Glassy/Bloodshot eyes
Other:

Standardized Field Sobriety Test - Meets Decision Points?
D No
Gaze Nystagmus ~ Yes
D
D No
Walk and Tum
~ Yes
D
D No
One Leg Stand
~ Yes
D
D Yes ~ No
Crash Involved
D Yes ~
~ Yes
D No
Injury
D Yes ~
~ Yes
~ Yes
~ Yes

No
No
No
No
No

Drug Recognition Evaluation performed D Yes ~ No
Drugs Suspected D Yes ~ No
Reason drugs are suspected
Prior to being offered the test, the defendant was substantially informed of the consequences of refusal and
failure of the test as required by Section 18-8002 and 18-8002A,_ldaho Code.
Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was/were
peformed in compliance with Sections 18-8003 and 18-8004(4), Idaho Code and the standards and methods
adopted by the Idaho State Police.

000008

Rreath BrAC

by: Intoxilyzer 5000 Other

Naine of person administering the breath test

~~~~~~-

Date certification expires: .

-~~~~

~ Defendant refused the test as follows:

000009

By my signature and in the presence of a person authorized to administer Oaths in the State of Idaho, I hereby
solemnly swear that the information contained in this document and attached reports and documents that may
be included herein is true and correct to the best of my information and belief.

ft_ ~ ef7~f

Dated:
Subscribed and sworn before me on
·

·

(Date)

--------(or)
PERSON AUTHORIZED TO ADMINISTER
OATHS

/

'Z_~~

NOTAR~R IDAHO

Title:

Residing at:

M,t?O

-

·""9']JIL...

My C~~~1~Ue"F2'',.

... ...~~~
-.\(t\~~
NOTARY l E
PfJBUC
• z.. ....-

~~~~

~tt

:'

:

-

~

~

../.oi

~~...
~A/)'-.·............ ~~
;,,,,, ~ OF \0 ~"".,.

'''''""''''

000010

•·

Meridian Police Departm
ILETS/NCIC Contact Report

OLN/BB220553J
MAY BE THE SAME AS: PAGE 01 FOR OFFICIAL INVESTIGATION PURPOSES ONLY
OLN/BB220553J.
PRIVACY FLAG.
NAM/ROCHA, ALFREDO L.
** OPR STATUSNALID.
R
**COL STATUS/NOT L
CLASS/D.
NAMPA
ID 83686.
OLT/DRIVER LICENSE.

SEX/M. HAl/BLK. EYE/BRO.
HGT/509. WGT/205. ISS/08-01-2012. REC/140122140295. CNTY/CANY.
AKA
AK

FREDO L.

ROCHAAL158MG.
END OF RECORD
END OF MESSAGE •••

AKA DOB/07-05-1985.
AKAOLS/ID

WA.

MRI 4414007 IN: DMVI01 4287 AT 2012-09-01 06:52:09
OUT: PMERPT20 7 AT 2012-09-01 06:52:09

-++OLN/BB220553J
CLS/D
ISS/20120801
NAM/ROCHA, ALFREDO L
DOB/19850707
HGT/5'-09"
WGT/205
EYE/BRO
HAJ/BLK
SEX/
ADR/K87 1805 S JUNIPER ST NAMPA ID 83686
IMR/
*********** IDENTIFYING PHOTO ***************

MIS:
TSC_Photo::120901065209_1.jpg
SIG/I
*********** SIGNITURE PHOTO ***************

MIS:
TSC_Photo::120901065209_2.jpg
CDT/20120801
INQ/
MRI 4414008 IN: IDMV 708 AT 2012-09-01 06:52:09
OUT: PMERPT20 8 AT 2012-09-01 06:52:09

;Adihfri; .:M'

.. ,:~:-,. · "::::r~.;: ..•:::·. : ·;t;t.;;,:: .. ::~::::=.,,.i:i;,,.

Officer(s) Reporting

Ofc. Shannon Taylor
Approved Supervisor

:.::'~·::: ;_~~.

:'i,~i;::

,,;.:_,~,:·::i~... .,f.~'~ ..

....:4t~ 0,-,::~'"

Ada No.

3181
Ada No

Approved Date

000011

,,, :::~:

',~·

MERIDIAN PD
INTOXILYZER - ALCOHOL ANALYZER
MODEL 5000EN
SN 68-013579
09/01/2012
SOLUTION LOT NO. 0000012801
SUB NAME=ROCHA,ALFREDO,L
SUB DOB
O.L.N.=ID/BB220553J
OPER NAME=TAYLOR,SHANNON,R
ARREST AGENCY=0104
TEST
BrAC
TIME
AIR BLANK
.000
05:42 MDT
INTERNAL STANDARDS
PASSED
05:43 MDT
AIR BLANK
.000
05:43 MDT
SIMULATOR TEMPERATURE IN RANGE.
SIM CHK #0012
.082
05:43 MDT
ACCEPTABLE
AIR BLANK
.000
05:43 MDT
SUBJECT TEST
REFUSED
05:47 MDT
AIR BLANK
.000
05:47 MDT
SUBJECT REFUSED TO CONTINUE.

TIME FIRST OBS RVED

000012

-...

~

IN THE DISTRICT COL--T OF Tt-IE FPURTH JU01-·~~L DISTRICT OF THE
STATE OF IDJ-\rlO, IN AND FOR THE COu1\JTY .OF ADA.
r-~·---,

THE STATE OF IDAHO,
Plaintiff,
vs.

NOTICE OF COURT DATE

ROCHA ALFREDO LOPEZ
Defendant

N<Atl!P
BON,U,.BE~IPT FIL~~.,_ _ __

SEP 11 2012
CHRISTOPtl.ER p RICH Cieri<
YOU ARE HEREBY NOTIFIED that you must appear before the C<BYf~IWADAMS'

between 17 September 2012 and 24 September 2012 excluding Saturdays, Sund3YW,'and Holidays,
from 9:00:00AM to 3:00:00PM at the:
Ada County Courthouse
200 West Front Street
Boise, 83702
If you have been arrested for a Citation, This Notice of Court Date Supersedes any other Court
Date for this case. If you have been given a date by the court you must keep those appearances,
failing to do so will cause a warrant for arrest and forfeiture of bond.
You are further notified that if you fail to appear as specified herein, your bond
will be forfeited and a Warrant of Arrest will be issued against you.
BOND RECEIPT No: 790200
Charge:

18-8004 {M} DRIVING UNDER THE INFLUENCE

Bond Amount: $

500.00

Case#
Bond#

WN005-10041694

Bond Type:

Surety

Warrant#:
Agency:

Big Dawg Bail Bonds

Insurance:

Williamsburg National Insurance

!~~fan:

CROSS KRISTINA NICHOL

Is:

909 N. Cole Road
Boise, ID

83704

This is to certify that I have received a copy of this NOTICE TO APPEAR.
I understand that I am being released on the conditions of posting bail and
my promise to appear in the court at the time, date, and place described in this notice.

DATED: 9/1/2012

Printed - Saturday, September 1, 2012 by: S05268
\\countyb\DFSSHARE\INSTALLS\lnHouse\Crystal\Analyst4\Sheriff\SHF BondOutReceipt.rpt - Modified: 08/05/2011
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NO·----=-=---,.......-3

FILED
A.M.___ _ _ _ _
P.M._ _.'2.-3
_ __

SEP 2 1 2012

PLEASE PRINT

CHRISTOPHER D. RICH, Clerk

(If defendant is a minor, a form must also be completed
by parent or legal guardian)

By WENDY MALONE
DEPUTY

CASE NO.
APPLICATION FOR PUBLIC DEFENDER

City

r '

Home hone

Work Phone

Message Phone

Mailing Address (if different from above)
City

Ckm<D Z<J(Z-/3079

Zip Code

State

Name of Spouse's Current or Last Employer
City
Time. on the Job
Paid by the month D hour_l>Q

Hours Per Week

q

(JO

Rate of Pay $_'----,_ _ _ __

Begin Date

Phone

State
End Date

Paid by the' month D hour D

Zip Code

Time on the Job

Hours Per week

Rate of Pay$._ _ _ _ _ __

- - - - - - - - - - - - - - $._ _ _ _ _ _ __
Date Unemployment
Benefits Began
(or will begin)

Date Unemployment
Benefits Terminate

Monthly Unempl. (or
(anticipated income)

FINANCIAL

0 · No. Children Living With You _(J.._ Ages _ ____..,N'-"-+/..cl\:::i__ __
Amount in Arrears$~ No. Adults Living With You i:J_ Relationships --+-~""'"+/_A~--

No. Children You Are Supporting.(;)_ Monthly Support$
Child Support Current? YesO No D

ASSETS
Rent

Ci(]

or OwnD

Your Home

N/A

Equity In Home

$

1VA

Mortgage Loan Balance

$

Equity in Other Land or Property

$

()_

Property Loan Balance

$

$

0

Vehicle Loan Balance

$-o/L-

Year and Make of Vehicle(s)
Equity in Vehicle(s) .

tJJ1f

tDonq£

SIRA1l;\S

0

Cash on Hand

$

Cash in Checking Accounts
Name of Bank _ _ _ _ _ _ _ _ _ _~
Cash in Savings Accounts
Name of Bank _ _ _ _ _ _ _ _ _ _~

~~.2m
$
~

Other Assets _ _ _ _ _ _ _ _ _ _ __

$0

{JI

I

/4

Checking Acct. No.
Savings Acct. No.

Continued on Reverse

000014
APPLICATION FOR PUBLIC DEFENDER-1

[REV 10-2011]

HOUSEHOLD MONTHLY INCOME

HOUSEHOLD MONTHLY DEBTS

Your Wages (Take-home, Before Garnishments)

$_ji 1..QQ

Spouse's Wages (Take-home)

$

N4

Other Household Member Wages

$

0

A.F.D.C.

$

Social Security

$

S.S.I. I S.S.D.

$

Unemployment Insurance

$

Veterans Benefits

$

()

Retirement/Pension

$

0

Child Support/Alimony

$

other

$

Rent or Mortgage Paid By You
Car Payment
Food

Q

Utilities

.(J
0

0

Transportation
Auto Insurance
Day Care
Educational Loans

g

Credit Cards
Medical
Child Support/Alimony
Court Fines

$d

Other
Total Monthly Income

Total Monthly Debts

Amount of money remaining at the end of each month $_ _ _ _ _ __

If you are under legal age, who is your parent or guardian?

Who will assist you financially?

Phone

Name
State

City

STATE OF IDAHO

)

County of Ada

)

Zip Code

Phone

Name
City

Zip Code

State

) SS.

000015
APPLICATION FOR PUBLIC DEFENDER - 2

[REV 10-2011]

FILED

AM.

P.M.

...,~~ 3

D

FriCJay, September 21, 2012
CHRISTOPHER D. RICH, CLER_K OF THE COURT
BY: WENDY MALONE
DEPUTY CLERK

, :;~

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION

"

t

D Ada D Boise D Eagle

D Garden City

~eridian

TO: Ada County Public Defender
YOU ARE HEREBY NOTIFIED that you are appointed to represent the defendant in this cause, or in the District Court
until relieved by court order. The case is continued for:

BC Pretrial Conference .... Monday, November 05, 2012
Judge:
Theresa Gardunia

.... 08:15 AM

Jury Trial. ... Thursday, November 29, 2012 .... 08:15 AM
Judge:
Theresa Gardunia
BOND AMOUNT:~~~~

The Defendant is:

D In Custody

D Released on Bail

D ROR

TO: The above named defendant
IT HAS BEEN ORDERED BY THIS COURT that the defendant is to contact the Ada County Public Defender's
Office at 200 W. Front Street, Room 1107, Boise, Idaho 83702. Telephone: (208) 287-7400. If the defendant is unable to
post bond and obtain his/her release from jail, that the proper authorities allow the defendant to make a phone call to the
Ada Co.unty Public Defender.
IT HAS BEEN FURTHER ORDERED: That the parties, prior to the pre-trial conference, complete and comply
with Rule 16 l.C.R. and THAT THE DEFENDANT BE PERSONALLY PRESENT AT BOTH THE PRE-TRIAL
CONFERENCE AND I OR THE JURY TRIAL: FAILURE TO APPEAR AT EITHER THE PRE-TRIAL CONFERENCE OR
THE JURY TRIAL WILL RESULT IN A BENCH WARRANT FOR THE DEFENDANT'S ARREST.
I hereby certify that copies of this Notice were served as follow
Hand Delivered _h_

Mailed

l/YY)I\_

Signature -1o,fHH.~~lZ----7ff~~,..<-D"-'----

q {ZI It L

Clerk I date
Prosecutor:

.

1:

NOTICE OF APPOINTMENT OF PUBLIC DEFENDER
AND SETTING CASE FOR HEARING

Defendant.

Defendant:

'

i

Case No: CR-MD-2012-0013079

Alfredo 'Lopez Rocha
1006 11th Ave N
Nampa, ID 83687

Interdepartmental Mail

Public Defender: . Interdepartmental

1}_ /

Ma~
Deputy Clerk

\~
NOTICE OF APPOINTMENT OF PUBLIC DEFENDER

:

~,.t.
'

STATE OF IDAHO,
Plaintiff.
vs.

,.

000016

.

ADA COUNTY PUBLIC _EFENDER
Attorneys for Defendant
.
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

10.
A.M. _ _ _ _Fl..r:L~~.

~
9
=

SEP 2 7 20';2
CHRISTOPHER o. RICH, Cieri\
By KATRINA C!-IAISTENSE~'IJ
OE:Pun-

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
.THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff

Case No. CR-MD-2012-0013079
REQUEST FOR DISCOVERY

vs.
ALFREDO LOPEZ ROCHA,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to MERIDIAN CITY PROSECUTING
ATTORNEY:
PLEASE TAKE NOTICE, that the undersigned, pursuant to ICR 16, requests discovery

and photocopies of the following information, evidence, and materials:
I) All unredacted material or information within the prosecutor's possession or
control, or which thereafter comes into his possession or control, which tends to
negate the guilt of the accused or tends to reduce the punishment thereof. ICR
16(a). ./
2) Any unre~acted~_;relevant written or recorded statements made by the defendant,
or copies· thereof, within the possession, custody or control of the state, the
existence of which is known or is available to the prosecuting attorney by the
exercise of due diligence; and also the substance of any relevant, oral statement
made by the defendant whether before or after arrest to a peace officer,
prosecuting attorney or the prosecuting attorney's agent; and the recorded
testimony of the defendant before a grand jury which relates to the offense
charged.
3) Any unredacted, written or recorded statements of a co-defendant; and the
substance of any relevant oral statement made by a co-defendant whether before
or after arrest in response to interrogation by any person known by the codefendant to be a peace office or agent of the prosecuting attorney.
4) Any prior criminal record of the defendant and co-defendant, if any.
5) All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of ihe prosecutor, which are material to the defense,
intended for use by the prosecutor or obtained from or belonging to the defendant
or co-defendant.
REQUEST FOR DISCOVERY, Page 1

000017

6) All reports

OJ. ·physical or mental examinations ana of scientific tests or
within the possession, control, or knowledge of the prosecutor, the
existence of which is known or is available to the prosecutor by the exercise of
due diligence.

exp~riments

7) A written list of the names, addresses, records of prior felony convictions, and
written or recorded statements of all persons having knowledge of facts of the
case known to the prosecutor and his agents or any official involved in the
investigatory process of the case.
8) A written summary or report of any testimony that the state intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or
hearing; including the witness' opinions, the facts and data for those opinions, and
the witness' qualifications.
9) All reports or memoranda made by police officers or investigators in connection
with the investigation or prosecution of the case, including what are commonly
referred to as "ticket notes."
10) Any writing or object that may be used to refresh the memory of all persons who
may be called as witnesses, pursuant to IRE 612.
ll)Any and all audio and/or video recordings made by law enforcement officials
during the course of their investigation.
12) Any evidence, documents, or witnesses that the state discovers or could discover
with due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the
within instrument.
DATED, Thursday, September 27, 2012.

HEIDI M TOLMAN
Attorney for Defendant

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on

Thursda~,

September 27, 2012, I mailed a true and

correct copy of the within instrument to:
MERIDIAN CITY PROSECUTING ATTORNEY
Counsel for the State of Idaho
by placing said same in the Interdepartmental Mail.

REQUEST FOR DISCOVERY, Page 2
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OCT 0 5 2012
CHFUSTOPHt:R D

.

By KATRINA CHR;:fCH, Clerk
DEPUTY TENSEN

CARY B. COLAIANNI
BOISE CITY ATTORNEY
Jill Baker Musser
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 4260
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,

)

)
)
Plaintiff,
)
)
v.
)
)
ALFREDO LOPEZ ROCHA,
)
)
Defendant.
~~~~~~~~~~~~~~-)

Case No. CR-MD-2012-0013079

RESPONSE TO REQUEST
FOR DISCOVERY

COMES NOW, the· state of Idaho, by and through Jill Baker Musser, Assistant City
Attorney, and submits the following Response to Request for Discovery in compliance with
Idaho Criminal Rule 16(d)(2)A. Wherein, the State has provided an unredacted color copy of the
response for defense counsel, and a redacted white copy for Defendant. In both copies the State .
has furnished the following information, evidence, and materials:
1. Copies of:

Idaho Drivers License Record(s)
Ada County Jail Booking Sheet(s)
Meridian Police Department General Report DR# 2012-5437
· Meridian Police Department Narrative Report DR# 2012-5437 by Officer Taylor
Field Sobriety Sheet
Ada County Jail Intoxilyzer - Alcohol Analyzer Form
Meridian Police Department Idaho Uniform Citation # 195448
RESPONSE TO REQUEST FOR DISCOVERY - 1

000019
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Suspension Advisory Form
Probable Cause Affidavit in Support of Arrest and/or Refusal to Take Test
· Vehicle Disposition Report
Report photograph(s)
Ada County Law Enforcement Arrest Record
2. Defendant advised of existence and allowed access to when available (for audio or
video tapes, see paragraph #7):
Audio Tape and/or Digital Audio Recording(s)

3.. Results of examination and tests:
Lifeloc/Intoxilyzer Breath Test Results: Refused
4. The State intends to call as witnesses:

Cruz Rios Jr., 2301 W. Lake Pointe Nampa, ID 83651, (208) 353-7694
Officer Dan Vogt Ada# 3133, Meridian Police Department, 1401 E. Watertower Ln.,
Meridian, ID 83642, (208) 888-6678

Officer Shannon Taylor Ada #3181, Meridian Police Department, 1401 E.
' Watertower Ln., Meridian, ID 83642, (208) 888-6678
And any other individuals identified in the discovery materials.
·.

5. The Idaho criminal history for Defendant and/or witnesses, if such history exists, can
be found using the on-line Idaho Supreme Court Data Repository at:
https://www.idcourts.us
6~ There may be other relevant information or documents on this case contained in the
Court file.

7. If the citation and/or police report reflect the existence of audio or video recording(s),
please email a request to BCAO@cityofboise.org including the case number and the
name of the defendant OR contact the legal secretary for the undersigned to make
arrangements to do one of the following:
a) Have the digital audio tape sent electronically to a secure FTP program for
you to download to your local machine. You will be notified via email when
it is ready to download;
b) Listen and/or view the audiotape, videotape, and/or CD at the Boise City
Attorney's office;
c) Make or obtain a copy of the audio file, video file or compact disc at our
office using our high-speed dubbing machine or downloading the file to a .CD
or USB drive.

8. Officer Certification and Training Records:

RESPONSE TO REQUEST FOR DISCOVERY - 2
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...

'

..
a) Defense counsel may submit a specific written request to the POST Academy
care of Trish Christy, 700 S. Stratford Drive, Meridian, Idaho 83642 for
information regarding a specific officer's training history, including which
year (color) ofN.H.T.S.A. training manual was used and if/when the officer
may have taken a refresher training. If counsel has questions regarding the
request, they may contact Ms. Christy at 208-884-7253.
9. The State recognizes its on-going duty to supplement this Response to Discovery
should additional evidence relevant to this case arise.
DATED this ~day of October, 2012:

CERTIFICATE OF MAILING
I

HEREB~ CERTIFY

that on this

':i~ay

of October, 2012, I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Heidi M. Tolman
Ada County Public Defender ·
200 W. Front Street, Room 1107
Boise ID 83702

US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
_~ND DELIVER
-vELECTl~ONIC To:
ysmith@adaweb.net

·\

RESPONSE TO REQUEST FOR DISCOVERY - 3

~
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AM.- - - - J ' . .FILED
M

>

OCT 05 2012
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

CARY B. COLAIANNI
BOISE CITY ATTORNEY
Jill Baker Musser
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 4260

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
.
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
v.
ALFREDO LOPEZ ROCHA,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2012-0013079

REQUEST FOR DISCOVERY

---------------)
TO: Heidi M. Tolman:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho
Criminal Rules, requests discovery and inspection of the following information, evidence and
materials:

1.

DOCUMENTS AND TANGIBLE OBJECTS -- Books, papers, documents,

photographs, tangible objects or copies or portions thereof, which are within the possession,
custody or control of the defendant, and which the defendant intends to introduce in evidence at
trial.
2. REPORTS OF EXAMINATION AND TESTS --Any results or reports of physical
or mental examinations and of scientific tests or experiments made in connection with this case,
or copies thereof, within the possession or control of Defendant, which Defendant intends to
REQUEST FOR DISCOVERY - 1

'--
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introduce in evidence at the trial, or which were prepared by a witness whom Defendant intends
to call at the trial when the results or reports relate to testimony of the witness.
3.

DEFENSE WITNESSES -- Names and addresses of any witnesses which the

defendant intends to call at trial and a current curriculum vitae for any witness which the defense
intends to utilize as an expert at trial.
4. EXPERT WITNESSES-Name(s), address(es), and phone number(s) of any expert
witness Defendant intends to call at trial. With respect to each expert witness, please provide a
written summary describing the testimony the witness intends to introduce, including the
witness's opinions, the facts and data for those opinions, and the witness's qualifications.
The undersigned further requests permission to inspect and copy said information,
evidence and materials prior to the 16th day of October, 2012, at a time and place mutually
agreeable to the parties hereto.
FURTHER, please take notice that the undersigned prosecutor, pursuant to Idaho Code
Section 19-519, demands the defendant to serve, within ten (10) days, upon the prosecutor, a
written notice of defendant's intention to offer alibi. Such notice shall state the specific place or
places at which the defendant claims to have been at the time of the alleged offense and the
names and addresses of the witnesses upon whom he intends to rely to establish such alibi.
YOU ARE FURTHER notified of the requirement to disclose any additional witnesses
promptly to the prosecutor named below as they become known to you.
DATED this

Lj~y of October, 2012:

....

:S:~t
J'

REQUEST FOR DISCOVERY - 2

akerMusse~
City Attorney

...,~
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CERTIFICATE OF MAILING
I

~HEREBY CERTIFY that on this J:l~day of October,

2012, I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Heidi M .. Tolman
Ada County Public Defender
200 W. Front Street, Room 1107
Boise ID 83702
US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
_ HfaND DELIVER
~LECTRONIC To:
ysmith@adaweb.net

)2J~~hl\

'

REQUEST FOR DISCOVERY - 3
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NO.

FU.1;0

?C>
~

AM·-----tP.M

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

____

.........

OCT 2 9 2012
CHRISTOPHER D. RICH, Clerk
By l<ATRIN/l, C!~1ilSlENSEN
DEPUW

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)

Plaintiff,
vs.

Cr~inal

Defendant.

MD 12 13079

SPECIFIC REQUEST FOR
DISCOVERY

)
)
)
)
)
)

ALFREDO ROCHA,

No.

~~~~~~~~~~~~~~~-

PLEASE

I.C.R.

16,

TAKE

that

NOTICE,

requests

copies

of

the

undersigned,

any

and

all

pursuant
discovery

to
and

photocopies of the following specific information, evidence, and
materials in this case.
1.
2.

The

Audio.
Blood results.
undersigned

f~rther

\

requests

written

compliance,

pursuant to I.C.R. 16, two weeks from this request.

DATED, this 24th day of October,

~

HEIDI TO
Attorney for Defendant

SPECIFIC REQUEST FOR DISCOVERY, Page 1
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this 24th day of October, 2012, I

mailed a true and correct copy of the foregoing to the:
Boise City Attorney

by depositing the same in the Interdepartmental Mail.

SPECIFIC REQUEST FOR DISCOVERY, Page 2
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ADA COUNTY MAGISTRATE MINUTES

Alfredo Lopez Rocha

CR-MD-2012-0013079

Scheduled Event: BC Pretrial Conference

DOB:

Monday, November 05, 2012

Clerk:-~-----

Judge: Theresa Gardunia

Prosecuting Agency: _AC _BC _EA _GC 1J:I.C

Pros:

08:15 AM

Interpreter:---------

~ \y\ 0'5"5~

PD I Attorney:

~ /oU"Y'\D.rl

• 1 118-8004 M Driving Under the Influence M
_ _ _ _ Case Called

Defendant:

~

Present

Not Present

_ _ Advised of Rights _ _ Waived Rights __ PD Appointed
__ Guilty Plea I PV Admit

N/G Plea

Bond $._ _ _ _ __

~ In Chambers

Finish

-r5·

_x_ i2=f Memo

ROR

__ In Custody

__ Waived Attorney

_ _ Advise Subsequent Penalty
__ Pay I Stay

_ _ Written Guilty Plea

_ _ Payment Agreement
No Contact Order

Release Defendant

000027
CR-MD-2012-0013079

CHRISTOPHER D. RICH,
CLERK OF THE !STRICT COURT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,

TRIAL STATUS MEMORANDUM

Defendant.

__..n_n,_v_s_s.~---------------
..
Defense Counsel
J ~~
---..;....='-----------------,--

Appearances: Prosecutor _ _

)6
D

-ro

This case is ready for trial.
Discovery has been completed.

yr' Cut off date for discovery is . I V'1 ~

rv- '~

i;f State is to prepare a formal complaint for trial.

(by

l W~

f Y-1 "oV-

0

Parties are to prepare proposed jury instruction on the elements of count(s) _ _ _~--,-

D

The State does not intend to amend the charge.

D

The State may amend the charge t o - - - - - . . , . . . - - - - - - - - - - - - - . . . , . -

['12( The parties anticipate the case can be tried in one day.

?

Courtroom media equipment will be needed.

(The attorneys are responsible for the

presentation of evidence.)

D

Motions subject to Idaho Criminal Rule 12(b) have been heard.

D

Other

-----------------,.....------------,,.....-~

I l - oS Id- ·
Date

TRIAL STATUS MEMORANDUM

L

000028
[REV. 11-2010]

1J?t-:::----

NO.---~Fl'"'"LE-:::--071
A.M. _ _ _ _P.M. _ _ __

NOV - 5 2012
CHRISTOPHER o. RICH, Clerk
By ELAINE TONG
DEPUTY

CARY B. COLAIANNI
BOISE CITY ATTORNEY
Jill Baker Musser
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 4260
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
Plaintiff,
)
)
)
v.
)
)
ALFREDO LOPEZ ROCHA,
)
Defendant.
)
~~~~~~~~~~~~~~-)
THE STATE OF IDAHO,

Case No. CR-MD-2012-0013079

RESPONSE TO SPECIFIC
REQUEST FOR DISCOVERY

COMES NOW, the state of Idaho, by and through Jill Baker Musser, Assistant City
Attorney, and submits the following Response to Specific Request for Discovery:
The State has complied with such request by furnishing the following. additional
information, evidence and materials with the exception of witness and victim dates of birth,
driver's license numbers and/or social security numbers:
1. Defendant is advised that one Audio Tape and/or Digital Audio Recording(s) file was

uploaded to the FTP site on October 31, 2012.
2. Defendant is advised that the State has not received the result(s) of the blood draw at
this time. When the result(s) are in the possession of the Boise City Attorney's
Office, they will be provided to defense counsel in a supplemental response to
discovery.

RESPONSE TO SPECIFIC REQUEST FOR DISCOVERY - 1

J/
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µJ

~~~~~uer, 2012.

DATED this~ day o.

::ant
Ji

aker Musser ~
City Attorney

0

0
\

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this~

vc\ day ofJ)ooeJT)
bv-~2012, I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Heidi M. Toll!)an
Ada County Public Defender
200 W. Front Street, Room 1107
Boise, ID 83702
US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
-~DDELIVER

__i!ELECTRONIC To: . ysmith@adaweb.net

RESPONSE TO SPECIFIC REQUEST FOR DISCOVERY - 2
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~~=-:.-=--=--------;;;F-'l;;"CLE;:;""~-/'.Q9:;--NOV - 9 2012 _
CHRISTOPHER D. RICH, Clerk
By ELAINE TONG
DEPUTY

CARY B. COLAIANNI
BOISE CITY ATTORNEY
Jill Baker Musser
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 4260

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,

v.
ALFREDO LOPEZ ROCHA,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2012-0013079

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

______________ )
COMES NOW, the state of Idaho, by and through Jill Baker Musser, Assistant City
Attorney, and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:

1. Disclosure:
State of Washington driving record for Alfredo L. Rocha
Sworn Complaint (to be filed at the Jury Trial)
2. Defendant is advised that blood result(s) do not exist for this case, as it was a refusal.
SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 1
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DATED this 0~ day ofNovember, 2012.

aker Musser
ssistant City Attorney

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on

this~ day of November, 2012, I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
.Heidi M. Tolman
Ada County Public Defender
200 W. Front Street, Room 1107
Boise, ID 83702
US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
_ JIAND DELIVER
_VELECTRONIC To: ysmith@adaweb.net

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2
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NO.
A.M.

vc1JO;ILED

P.M._ _ __

NOV 2 9 2012
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRl~l!°Ef~R D. RICH, Clerk
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION ByK~~;p~~HENEY
STATE OF IDAHO,

)

)
Case No.

)

Plaintiff,

cR- Jin P--12 ?)oD1 i

)
)

vs.

PRE-TRIAL MEMORANDUM
AND MINUTE ENTRY

_ _A-_...lfr"'-'--J;:;;..._o__,__~_ou_~
_ _, ~

~Chambers

)
)

Defendant.

-------------~)
Appearances:

D AC

/

l2f BC

Defense Co unse I

D EC D GC D MC

::fbl (b ~

Prosecutor

---------

Interpreter _ _ _ _ _ _ _ __

D

Jury trial waived and case is to be re-set for court trial.

D

Plea and sentence via Defense Counsel authorized by Defendant: Rule 6(d), IMR
and/or llR.

D

Pre-trial motions, timely filed, are set for hearing on _ _ _ _ _ _ _ _ _ , at

_______.m.

~se is re-set for
D

t / 11 / 13

at

'is':/ 5

o,,..__.m.

Defendant failed to appear. Absence not explained, justified, or excused.
Trial date vacated. Bond forfeited/ROR revoked. Bench Warrant issued.
Bond set at$- - - - - - -

)Zl Other:

(ZL -S.uf

Jr

<5gzt

I h_

~ Um-,p J JPy f V L'c, v t ~
~U~~ ·
a=--

Defendant
Address:

Telephone:

Clerk:

n
\l x /'

-----ntTD-~----

n~

PRE-TRIAL MEMORANDUM AND MINUTE ENTRY
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[Rev 11-2010]

AM.

Thursday,

P.M. _ __

ovember 29, 2012

CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: GRICELDA TORRES
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
200 W. Front Street, Boise Idaho 83702
.
)
STATE OF IDAHO,
Plaintiff.
)
)
vs.
Case No: CR-MD-2012-0013079
)
Alfredo Lopez Rocha
)
NOTICE OF HEARING
)
1006 11th Ave N
)
Nampa, ID 83687
)
Defendant.
)

------------------~

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Jury Trial .... Friday, January 11, 2013 .... 08:15 AM
Judge: Theresa Gardunia
I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing entere
and on file in this office. I further certify that copies of this otice were served as lo s:
Defendant:

Mailed

Clerk~

~gnature

Hand
Date

hone ~~-.J..g...;~'f-#.~""-er-----

Heidi M Tolman
200 W Front St Rm 1107
Boise ID 83702
Private Counsel: Mailed
Clerk

Hand Delivered
Date

Signature----------Phone ......___,__ _ _ _ _ _ _ _ __

Prosecutor:

lnterd~p&ntal Mail J / lrxfAl Ada D Boise D Eagle D G.c.lnhn'eridian

Public Defender:

lnterdepo/fn~ail

Other:

Cler~

Date 'Ttff~--

r

hi.-.1_ /A

·r-:

Clerk~ Date~

-----------Mailed
Hand Delivered
Clerk _ _ _ _ Date _ _ __

--

Dated: 11/29/2012

NOTICE OF HEARING

__________

Signature _ _ _ _ _ _ _ _ _ __
Phone ..._____,_

CHRI
Clerk

000034

?/

NO.

FILED
AM _ _ _ _
,P.M ________

DEC 19 2012
CHRISTOP.Hf£A 0. RICH; Clerk
By ~l.AINE TONG
O!!fot.Jrv

CARYB. COLAIANNI
BOISE CITY ATTORNEY
Adam Dingeldein
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 7764
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
v.
ALFREDO LOPEZ ROCHA,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2012-0013079

SUPPLEMENTAL RESPONSE TO
REQUEST FOR DISCOVERY

______________ )
COMES NOW, the state of Idaho, by and through Adam Dingeldein, Assistant City
Attorney, and submits the following Supplemental Response to Request for Discovery:
The State has complied with such request by furnishing the following additional
information, evidence, and/or materials:
1. Additional Witnesses:
Officer Tony Ford Ada #3081, Meridian Police Department, 1401 E. Watertower
Ln., Meridian, ID 83642, (208) 888-6678

\L/

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 1
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(·

DATED this _JL day of December, 2012.

/?[j
Adam Dingeldein
Assistant City Attorney

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this_}]_ day of December, 2012, I served a true and

correct copy of the foregoing by the method indicated below, and addressed to the following:
Heidi M. Tolman
Ada County Public Defender
200 W. Front Street, Room 1107
Boise, ID 83702
US MAIL
INTERDEPARTMENT MAIL
FACSIMILE
HAND DELIVER
¥ELECTRONIC To: ysmith@adaweb.net

SUPPLEMENTAL RESPONSE TO REQUEST FOR DISCOVERY - 2
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.-------- .. ·'.,.....-----------------,
AM.
FILED P.M. f ?0
Friday, January 11, 2013
CHRISTOPHER D. RICH, CLERK OF THE COURT

i

BY: SEAN MILLS
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN.TY OF ADA
i.
MAGISTRATE DIVISION
200 W. Front Street, Boise Idaho 83702
STATE OF IDAHO,
Plaintiff.
vs.

)

)
)
)
)
)
)

Alfredo Lopez Rocha
1006 11th Ave N
Nampa, ID 83687

I

Case No: CR-MD-2012-0013079

NOTICE OF HEARING
'

)
Defendant.

~-----~---~~~------

)
'

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Special Sentencing .... Tuesday, February 26, 2013 ..'. .. 10:00 AM
Judge: Theresa Gardunia
;
I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing enter d by the court
lo s:
and on file in this office. I further certify that copies of this notice were seryed as
Defendant:

Mailed~

· Clerk ~

Hand Q~!~_r;? \l.
Date 0~'1¥1 '3>

Signat~re
Phone :..l..!'J.~~~L--b4.J..::.../l-J.,.I..------

Hand Delivered

Signature
Phone ,.._~---------~

Heidi M Tolman
200 W Front St Rm 1107
Boise ID 83702

X'

Private Counsel: Mailed
Clerk t$

0.

~ ·~'

Dateljt~&.3..-

-----------

Prosecutor:

lnterdepartni-ental Mail ___)(_
D Ada D Boise D Eagle D G.C. -'1 Meridian
Date~~ ·
'.
Clerk t'$p

Public Defender:

Interdepartmental Mail _ _
Clerk
Date - - - -

Other:

------------j

Mailed
Hand Delivered- Clerk - - - - Date - - - Dated: 1/11/2013

Signature _ _ _ _ _ _ _ _ _ __
Phone"..____,_

_________

CHRISTOPHER D. RICH
Clerk of the Court
I

By:C~&?~
oeputy a;r--- ~s;

NOTICE OF HEARING

000037
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
~TATE

OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

CASE NO. CR-MD-2012-0013079

Plaintiff,

vs.
ALFREDO LOPEZ ROCHA,
Defendant.
Address: 1006 11th Ave N Nampa ID 83687
Telephone_ _ _ _ _ _ _ _ _ _ __

NOTICE OF COURT-REQUIRED EVALUATION:

!XI

Alcohol Evaluation

D
D

Substance Abuse Evaluation
Domestic Violence Evaluation

Prosecuting Agency:

D

Ada

D

Boise

D

GC

!XI

Meridian

NO OSCAR GUERRERO
THE ABOVE-NAMED Defendant having been charged with a violation of Driving Under the Influence, substance
abuse, or domestic violence:
YOU ARE HEREBY NOTIFIED that prior to the sentencing date given below, the Defendant must
submit to and obtain the evaluation marked above

[XI at his/her own expense

D

to be paid by Ada County.

WITHIN 24 HOURS FROM THE DATE OF THIS NOTICE, the Defendant shall contact _ __

_ _ _ _ _ at telephone no: _ _ _ _ _ _ _ _ _ _ for scheduling an evaluation.

NO OSCAR GUERRERO
IT IS FURTHER REQUIRED that the evaluation facility forward a copy of the completed evaluation to
the court within 14 days.

This matter is scheduled for sentencing on Tuesday, February 26, 2013, at 10:00 AM before Judge
Theresa Gardunia at the ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID.
YOU ARE HEREBY NOTIFIED that the above-named Defendant must appear before this court on said
date and time for sentencing.

DATE _ _ _ _ _ _ _ _ _ __
CHRISTOPHER D. RICH
By _ _ _ _ _ _ _ _ _ _ __
Deputy Clerk
Mailed _ _ _ _ _ _ _ _ _ __
Clerk

Evaluator Agency:
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White copy-FILE

Yellow copy-AGENCY

Pink copy-DEFENDANT
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2013
10:58:37 AM jJudge Gardunia

jRocha MD2012-13079- Jury

C RISTOPHE

................................................; .............................................................................;.................................................................................................................................................By"SE:A MILLS
10:59:36 AM jJudge Gardunia
jJury sits
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. . 2:11
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:

!Dingeldein
l
. . 2·:·1. 3"..4:-3. .F>.Kli"Tc·ie.ri<"·s·ean
. Kli..swears. . .Tsw1
. .0'itrce.d3. .r.a·yi'a·r. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
i

i

!

!published

!

!published

. . 2·:·1·4·:'6'1""F>'Kli. .t'i5·ras·e·c·ufo·r. ~·J\. . . . . . . . . . . . . . .l6tticer. sha·n·n·o·n. 'T'ayi'O·r·:. "Sw:o·r11',. .fra'ini·ri·9·. anCi. .ox. . . .
!Dingeldein
l
. . i·1·a·:·29. ·15·Kli·. 1wffrie.ss
. . . . . . . . . . . . . . . . . . . . . . . . .'fToi5"oer
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2:52:45 PM !Side Bar
····2·:·53·:·59
. .f:>.Kifts·iae··sar:. . . . . . . . . . . . . . . . . . . . . . . "t'!Start
EnCi. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. . 2·:·s~f'2'f"F>'M. .tJuCi9e. .C3~irciuni'iii. . . . . . . . . . . . tw·fffi. .o'bJe·aron. overrui'iecfsfs. e·xt1'ibit":raamrttecr. . .
i
!and published

OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOooooooooooooo<0-ooooooooooooooooooooooooooHOOOOOOOOHOOOoOOOooooooooooooo•OOOOOOOOHOOHHOO.OOOOOOOOOOOOOOOOooOOOOOOOOoooooooooooooooooooooooooooooo>OOOOOOOOOOOOOOOOOOHOOOOOOOOOOOOOOOoooOOoooOoooooooooooooooooHOOOOHOOOOOOOOOOoooooooOOOOOOOOOOOOHOOHOOoo

2:55:53 PM jDefs Atty - H Tolman !CX
~

i

OOO<OOOOOHOOOOOOOOOO•••••••••••••••••••••••••••••••••••••••••••••••••••••••ooooooooooooooooooooooooooooooo•••••••••unoooooo).ooooooooooooooooooooooooooooooooooooooooooooooooooooooooo•••••••••••••••••••••••••••••oooooooooooooooooooOoooooOo••••••••••••oooooooooooooooooo••••••••••••••OOOHOOO

3:23:46 PM jProsecutor-A
!ReDX
Dingeldein
>·························..·····································································"'' "'·································"'' '"'"'················
3:25:26 PM IDefs Atty- H Tolman jNo ReCX, SW1 steps down

i

i

:

:

•••••••••••••••••••••••••••••••••••••••••••••••• 4 .............................................................................

. . 3':.2s·:·5~f"f''M"·tJuci9e. .C3.a·rauni'a. . . . . . . . . . . . l.t»reak. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
::::4.:~:~9.:~:~~:::~:~:T~~~~:~:::~:~:~~~~~:~:::::::::::::::::::::::I~~~x:::~~!~~~:~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
4:00:24 PM 1Prosecutor -A
jST rests
iDingeldein
i
. . ;;ro0":·27. ·13·M. Tbers. Atty. :. H·. f'o.ima·n. . . 'it5efre.st's. :. Ilid~ie. .fi'n·ar}uiY. .insfructi'an·s. . . . . . . . . . . . . . . . . . . .
i
. . ;;ro9·:·1. a. .F>.Ki . . lr·ras·e·c·lit"O.r. :. A. . . . . . . . . . . . . . .k:;·ic;5In.9. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
~

!Dingeldein
!
4:18:50 PM !Defs Atty- H Tolman !Closing

·

................................................ .o, ............................................................................. >. ................................................................................................................................................................... .

~

~

................................................ '°''""""""""'""""'"""""'"""'""'"'""'"""""'""'"'"'"""'>••00•••00 .......................................................................................................................................................... ..

4:43:38 PM 1Prosecutor -A
Dingeldein

!Rebuttal

i e;·ri<"s·e·a·n. .riifswears. . . Tsa'
i ffiff'. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
..
. .F>.Ki . . rc·i
. . . . . . . . . . . . . . . . . . . . . . . . l... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .L. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
4:51 :58 PM !Judge Gardunia
!Jury exits to deliberate
. . 7·:2;;i':·O's. .F>.M. PuCi9e. .Ga·rauni'a·. . . . . . . . . . . .PuiY. .return·s. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
. . ?":·2;;f:'1"9'"F>'M"'1Juci9'e. .C3.a·rauii 'a. . . . . . . . . . . . !ve·rai-ct. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
~:r5·1":·3a

::::t.:~:?.4.:~:~?.:::~:~:::r~:~~:~~::~:~:~~::~:::::::::::::::::::::::::::::::T~~:~~~:::!~:~::~~:f.~:~~~:;:::'.'.:~~!.~~:i.'.~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
7:28: 13 PM !Judge Gardunia

!Jury exits
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STATE OF IDAHO
Plaintiff,
vs.
ALFREDO LOPEZ ROCHA,
Defendant.
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)

)
)
)
)
)
)

CASE NO. CR-MD 2012-13079

JURY INSTRUCTIONS

Submitted to the Jury this 11th day of January, 2013.
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, Clerk

INSTRUCTION NUMBER

_1__

In a moment the Clerk will call the roll of the jury. When your name is called you
will also be identified with a number. Please remember your number as we will be using
it later in the jury selection process.
The Clerk will now call the roll of the jury.
Ladies and Gentlemen, you have been summoned as prospective jurors in the
lawsuit now before us. The first thing we do in a trial is to select 6 jurors from among
you.
I am Judge Theresa Gardunia, judge in charge of the courtroom and this trial. The
deputy clerk of court, Sean Mills, marks the trial exhibits and administers oaths to you
jurors and to the witnesses.
Each of you is qualified to serve as a juror of this court. This call upon your time
does not frequently come to you, but is part of your obligation for your citizenship in this
state and country. No one should avoid fulfilling this obligation except under the most
pressing circumstances. Service on a jury is a civic and patriotic obligation which all
good citizens should perform.
Service on a jury affords you an opportunity to be a part of the judicial process, by
which the legal affairs and liberties of your fellow men and women are determined and
protected under our form of government. You are being asked to perform one of the
highest duties of citizenship, that is, to sit in judgment on facts which will determine the
guilt or innocence of persons charged with a crime.
To assist you with the process of selection of a jury, I will introduce you to the
parties and their lawyers and tell you in summary what this action is about. When I
introduce an individual would you please stand and face the jury panel.
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The state of Idaho is the plaintiff in this action. The lawyer representing the state is

Mr. Adam Dingeldein, a member of the Boise''City Prosecutor's staff.
The defendant in this action is Mr. Alfredo Lopez Rocha.

The defendant is

represented by his attorney, Ms. Heidi Tolman. In a moment, I will read you the pertinent
portion of the complaint which sets forth the charges against the defendant.

The

complaint is not to be considered as evidence but is a mere formal charge against the
defendant.

You must not consider it as evidence of his guilt and you must not be

influenced by the fact that a charge has been filed.

With regard to Mr. Lopez Rocha, the complaint alleges that he, on or about the

1st

day of September, 2012, in the county of Ada, state of Idaho, was in actual physical
control of a motor vehicle, while on a public street, and while under the influence of
alcohol, a violation ofldaho Code § 18-8004.
To this charge, Mr. Lopez Rocha has entered a plea of not guilty.

The initial 14 jurors have been selected and are seated here in the first two rows.
In this part of the jury selection, you will be asked questions touching on your
qualifications to serve as jurors in this particular case. This part of the case is known as
the voir dire examination.
Voir dire examination is for the purpose of determining if your decision in this
case would in any way be influenced by opinions which you now hold or by some
personal experience or special knowledge which you may have concerning the subject
matter to be tried. The object is to obtain six persons who will impartially try the issues
of this case upon the evidence presented in this courtroom without being influenced by
any other factors.
Please understand that this questioning is not for the purpose of prying into your
affairs for personal reasons but is only for the purpose of obtaining an impartial jury.
Each question has an important bearing upon your qualifications as a juror and
each question is based upon a requirement of the law with respect to such qualifications.
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Each question is asked each of you, as though each of you were being questioned
separately.

If your answer to any question is yes, please raise your hand. You will then be
asked to identify yourself by both your name and juror number.
At this time I would instruct both sides to avoid repeating any question during this
voir dire process which has already been asked. I would ask counsel to note, however,
that you certainly have the right to ask follow-up questions of any individual juror based
upon that juror's response to any previous question.
The jury should be aware that during and following the voir dire examination one
or more of you may be challenged.
Each side has a certain number of "peremptory challenges", by which I mean each
side can challenge a juror and ask that he or she be excused without giving a reason for
the request. In addition each side has challenges "for cause", by which I mean that each
side can ask that a juror be excused, but must give a specific reason for the request. If
you are excused by either side please do not feel offended or feel that your honesty or
integrity is being questioned. It is not.
The clerk will now swear the entire jury panel for the voir dire examination.
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INSTRUCTION NUMBER ; .

During the course of this trial, including the jury selection process, you are
instructed that you are not to discuss this case among yourselves or with anyone else, nor
to form an opinion as to the merits of the case until after the case has been submitted to
you for your determination.
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INSTRUCTION NUMBER

.3

Now that you have been sworn as jurors to try this case, I want to go over with
you what will be happening. I will describe how the trial will be conducted and what we
will be doing. At the end of the trial I will give you more detailed guidance on how you
are to reach your decision.
Because the state has the burden of proof, it goes first. After the state's Qpening
statement, the defense may make an opening statement, or may wait until the state has
presented its case.
The state will offer evidence that it says will support the charge(s) against the
defendant. The defense may then present evidence, but is not required to do so. If the
defense does present evidence, the state may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on
the law. After you have heard the instructions, the state and the defense will each be
given time for closing arguments. In their closing arguments, they will summarize the
evidence to help you understand how it relates to the law. Just as the opening statements
are not evidence, neither are the closing arguments. After the closing arguments, you will
leave the courtroom together to make your decision. During your deliberations, you will
have with you my instructions, the exhibits admitted into evidence and any notes taken by
you in court.
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INSTRUCTION NO.

4

Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things:
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendant is never required to prove his/her innocence, nor
does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not mere possible or imaginary doubt. It is doubt based on reason and
common sense. It may arise from a careful and impartial consideration of all the evidence,
or from the lack of evidence. If after considering all of the evidence you have a reasonable
doubt about the defendant's guilt, you must find the defendant not guilty.
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INSTRUCTION NUMBER

.,

Your duties are to determine the facts, to apply the law set forth in my instructions
to those facts, and in this way to decide the case. In so doing, you must follow my
instructions regardless of your own opinion of what the law is or should be, or what either
side may state the law to be. You must consider them as a whole, not picking out one and
disregarding others. The order in which the instructions are given has no significance as
to their relative importance. The law requires that your decision be made solely upon the
evidence before you.

Neither sympathy nor prejudice should influence you in your

deliberations. Faithful performance by you of these duties is vital to the administration of
justice.
In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits offered and
received, and any stipulated or admitted facts. The production of evidence in court is
governed by rules of law. At times during the trial, an objection may be made to a
question asked a witness, or to a witness' answer, or to an exhibit. This simply means
that I am being asked to decide a particular rule of law. Arguments on the admissibility
of evidence are designed to aid the Court and are not to be considered by you nor affect
your deliberations. Ifl sustain an objection to a question or to an exhibit, the witness may
not answer the question or the exhibit may not be considered. Do not attempt to guess
what the answer might have been or what the exhibit might have shown. Similarly, if I
tell you not to consider a particular statement or exhibit you should put it out of your
mind, and not refer to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times I will
excuse you from the courtroom so that you can be comfortable while we work out any
problems. You are not to speculate about any such discussions. They are necessary from
time to time and help the trial run more smoothly.
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Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring
with you to this courtroom all of the experience and background of your lives. In your
everyday affairs you determine for yourselves whom you believe, what you believe, and
how much weight you attach to what you are told. The same considerations that you use
in your everyday dealings in making these decisions are the considerations which you
should apply in your deliberations.
In deciding what you believe, do not make your decision simply because more

witnesses may have testified one way than the other. Your job is to think about the
testimony of each witness you heard and decide how much you believe of what he or she
had to say.
A witness who has special knowledge in a particular matter may give his or her
opinion on that matter. In determining the weight to be given such opinion, you should
consider the qualifications and credibility of the witness and the reasons given for his or
her opinion. You are not bound by such opinion. Give it the weight, if any, to which you
deem it entitled.
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INSTRUCTION NUMBER

"

If during the trial I may say or do anything which suggests to you that I am

inclined to favor the claims or position of any party, you will not permit yourself to be
influenced by any such suggestion. I will not express nor intend to express, nor will I
intend to intimate, any opinion as to which witnesses are or are not worthy of belief; what
facts are or are not established; or what inferences should be drawn from the evidence. If
any expression of mine seems to indicate an opinion relating to any of these matters, I
instruct you to disregard it.
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INSTRUCTION NUMBER

T

Do not concern yourself with the subject of penalty or punishment. That subject
must not in any way affect your verdict. If you find the defendant guilty, it will be my
duty to determine the appropriate penalty or punishment.
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INSTRUCTION NUMBER
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It is alleged that the crime charged was committed "on or about" or "on" a certain

date. If you find the crime was committed, the proof need not show that it was committed
on that precise date.
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INSTRUCTION

NUMBER~

If you wish, you may take notes to help you remember what witnesses said. If you
do take notes, please keep them to yourself until you and your fellow jurors go to the jury
room to decide the case. You should not let note-taking distract you so that you do not
hear other answers by witnesses. When you leave at night, please leave your notes in the
Jury room.
If you do not take notes, you should rely on your own memory of what was said
and not be overly influenced by the notes of other jurors. In addition, you cannot assign
to one person the duty of taking notes for all of you.
During the course of the trial, you may not ask the judge, the attorneys, the
witnesses or the parties any questions. However, you may raise your hand if you become

ill or can not· hear the testimony.

If you do raise your hand, I will interrupt the

proceedings and ask you what the problem is. If you wish to have me consider asking a
witness a particular question, you may submit that question in writing to the bailiff at a
recess. I will determine whether the question should be asked. You must not draw any
inferences from the fact such a proposed question is or is not asked by the court, or from
the form in which it is asked, nor should you attach any greater or less weight to the
witnesses' answer simply because the question was submitted by a juror.

000053

INSTRUCTION NUMBER

1-Il

It is important that as juror and officers of this court you obey the following

instruction at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
Do not discuss this case during the trial with anyone, including any of the
attorneys, parties, witnesses, your friends, or members of your family. ''No discussion"
also means no emailing, text messaging, tweeting, blogging, posting to electronic bulletin
boards, and any other from of communication, electronic or otherwise.
Do not discuss this case with the other jurors until you begin your deliberations at
the end of the trial. Do not attempt to decide the case until you begin your deliberations.
I will give you some form of this instruction every time we take a break. I do that
not to insult you or because I don't think you are paying attention, but because experience
has shown this is one of the hardest instructions for jurors to follow. I know of no other
situation in our culture where we ask strangers to sit together watching and listening to
something, then go into a little room together an not talk about the one thing they have in
common: what they just watched together.
There are at least two reasons for this rule. The first is to help you keep an open
mind. When you talk about things, you start to make decisions about them and it is
extremely important that you not make any decisions about this case until you have heard
all the evidence and all the rules for making your decisions, and you won't have that until
the very end of the trial. The second reason for this rule is that we want all of you
working together on this decision when you deliberate. If you have conversations in
groups of two or three during the trial, you won't remember to repeat all of your thoughts
and observations for the rest of your fellow jurors when you deliberate at the end of the
trial.
Ignore any attempted improper communication. If any person tries to talk to you
about this case, tell that person that you cannot discuss the case because you are a juror.
If that person persists, simply walk away and report the incident to the bailiff.
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Do not make any independent personal investigations into any facts or locations
connected with this case. Do not look up any information from any source, including the
Internet. Do not communicate any private or special knowledge about any of the facts of
this case to your fellow jurors. Do not read or listen to any news reports about this case
or about anyone involved in this case whether those reports are in the newspapers or the
Internet, or on radio or television.
In or daily lives we may be used to looking for information on-line and to
"Google" something as a matter of routine. Also, in a trial it can be very tempting for
jurors to do their own research to make sure they are making the correct decision. You
must resist that temptation for our system of justice to work as it should. I specifically
instruct that you must decide the case only on the evidence received here in court. If you
communicate with anyone about the case or do outside research during the trial, it could
cause us to have to start the trial over with new jurors and you could be held in contempt
of court.
While you are actually deliberating in the jury room, the bailiff will confiscate all
cell phones and other means of electronic communications.

Should you need to

communicate with me or anyone else during the deliberations, please notify the bailiff.
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INSTRUCTION NO.
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You have now heard all the evidence in the case. My duty is to instruct you as to the law.
You must follow all the rules as I explain them to you. You may not follow some and
ignore others. Even if you disagree or don't understand the reasons for some of the rules, you are
bound to follow them. If anyone states a rule of law different from any I tell you, it is my
instruction that you must follow.
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INSTRUCTION

N0.1"

As members of the jury it is your duty to decide what the facts are and to apply those facts ·
to the law that I have given you. You are to decide the facts from all the evidence presented in the
case.
The evidence you are to consider consists of:
1.

sworn testimony of witnesses;

2.

exhibits which have been admitted into evidence; and

3.

any facts to which the parties have stipulated.

Certain things you have heard or seen are not evidence, including:
1.

arguments and statements by lawyers. The lawyers are not witnesses. What they
say in their opening statements, closing arguments and at other times is included to
help you interpret the evidence, but is not evidence. If the facts as you remember
them differ from the way the lawyers have stated them, follow your memory;

2.

testimony that has been excluded or stricken, or which you have been instructed to
disregard;

3.

anything you may have seen or heard when the court was not in session.
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INSTRUCTION NO.
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A defendant in a criminal trial has a constitutional right not to be compelled to testify.
The decision whether to testify is left to the defendant, acting with the advice and assistance of
the defendant's lawyer.

You must not draw any inference of guilt from the fact that the

defendant does not testify, nor should this fact be discussed by you or enter into your
deliberations in any way.
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INSTRUCTION

No.14

In order for the defendant to be guilty of Driving Under the Influence the state must
prove each of the following:

1.

On or about September 1, 2012

2.

in the state ofldaho

3.

the defendant, Alfredo Lopez Rocha, drove or was m actual
physical control of

4.

a Motor Vehicle

5.

upon a highway, street or bridge or upon public or private property
open to the public,

6.

while under the influence of alcohol.

If any of the above has not been proven beyond a reasonable doubt, you must find the

defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you
must find the defendant guilty.
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INSTRUCTION'
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The phrase "actual physical control," means being in the driver's position of the motor
vehicle with the motor running or with the motor vehicle moving.
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I have outlined for you the rules of law applicable to this case and have told you of some of
the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you, and then you will retire to the jury room
for your deliberations.
The arguments and statements of the attorneys are not evidence. If you remember the facts
differently from the way the attorneys have stated them, you should base your decision on what you
remember.
The attitude and conduct of jurors at the beginning of your deliberations are important. It is
rarely productive at the outset for you to make an emphatic expression of your opinion on the case
or to state how you intend to vote. When you do that at the beginning, your sense of pride may be
aroused, and you may hesitate to change your position even if shown that it is wrong. Remember
that you are not partisans or advocates, but are judges. For you, as for me, there can be no triumph
except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making your
individual decisions. You may fully and fairly discuss among yourselves all of the evidence you
have seen and heard in this courtroom about this case, together with the law that relates to this case
as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and change
your opinion. You should only do so if you are convinced by fair and honest discussion that your
original opinion was incorrect based upon the evidence the jury saw and heard during the trial and
the law as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the objective of
reaching an agreement, if you can do so without disturbing your individual judgment. Each of you
must decide this case for yourself; but you should do so only after a discussion and consideration of
the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or effect of
evidence or as to the innocence or guilt of the defendant because the majority of the jury feels
otherwise or for the purpose of returning a unanimous verdict.
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INSTRUCTIONN0.1r

You have been instructed as to all the rules of law that may be necessary for you to reach a
verdict. Whether some of the instructions apply will depend upon your determination of the facts.
You will disregard any instruction which applies to a state of facts which you determine does not
exist. You must not conclude from the fact that an instruction has been given that the Court is
expressing any opinion as to the facts.
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INSTRUCTION

N0.1t

The original instructions and the exhibits will be with you in the jury room. They are part
of the official court record. For this reason please do not alter them or mark on them in any way.
The instructions are numbered for convenience in referring to specific instructions. There
may or may not be a gap in the numbering of the instructions. If there is, you should not concern
yourselves about such gap.
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INSTR~CTION No.1'1
Upon retiring to the jury room, select one of you as a presiding juror, who will preside over
your deliberations. It is that person's duty to see that discussion is orderly; that the issues submitted
for your decision are fully and fairly discussed; and that every juror has a chance to express himself
or herself upon each question.

In this case, your verdict must be unanimous. When you all arrive at a verdict, the presiding
juror will sign it and you will return it into open court.
Your verdict in this case cannot be arrived at by chance, by lot, or by compromise.
If, after considering all of the instructions in their entirety, and after having fully discussed
the evidence before you, the jury determines that it is necessary to communicate with me, you may
send a note by the bailiff. You are not to reveal to me or anyone else how the jury stands until you
have reached a verdict or unless you are instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you with these
instructions.
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CHRISTOPHER D. RICH, Clerk
By SEAN MILLS

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

DEPUTY

IN AND FOR THE COUNTY OF ADA, STATE OF IDAHO
MAGISTRATE DIVISION

)
)

STATE OF IDAHO
Plaintiff,
vs.
ALFREDO LOPEZ ROCHA,
Defendant.

)
)
)
)
)
)
)
)

CASE No. MD 2012 -13079
VERDICT

We the Jury, as to Count I, unanimously find the defendant, Alfredo Rocha Lopez

- - - - - - " " " " ·Not Guilty

x.

Guilty

of the crime of Driving Under the Influence of Alcohol.

DATED this 11th day of January 2013.

PRESIDING JUROR
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:~. {jf5 ) Fl~~---JN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

JAJf 14 2013

STATE OF IDAHO, IN AND FOR THE COUNTY OF AD~HRISTOPHER D. RICH, Clerk
By SEAN MILLS
DEPUTY

HONORABLE THERESA GARDUNIA
CLERK: Sean M
CT REPORTER:
THE STATE OF IDAHO,
Plaintiff,

vs.
ALFREDO LOPEZ ROCHA,

Friday, January 11, 2013

)
)
)
)
)
)
)
)

Case No. CR-MD-2012-0013079

EXHIBIT LIST

Defendant.
~~~~~~~~~~~~~~~-)
Counsel for State:

Meridian Prosecutor - Generic

Counsel for Defendant: Heidi M Tolman

STATE'S EXHIBITS I EVIDENCE
(If evidence

1.
2.
3.

Admitted

Date Admit

include property number)

CD, Audio of stop
CD, Audio ofFST's and arrest
Copy of Notice of Suspension, from DOT

DEFENDANT'S EXHIBITS

Admitted
Admitted
Admitted

Admitted

01/11/2013
01/11/2013
01111/2013

Date Admit

A.

EXHIBIT LIST
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NO. c:E/SFILED
A.M. _ _
P.M _ _ __

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OfFEllBEl

6 2013

STATE OF IDAHO, IN AND FOR THE COUNTY OF A~RISTOPHER o. RICH, Clerk
-

By SEAN MILLS
DEPUTY

·[·

IN THE MATTER OF THE SUSPENSION OF THE
DRIVER'S LICENSE OF:

)
)
)
)
)

Alfredo Lopez Rocha
Nampa, ID 83657

Defendant.
DOB:
DL ·or SSN:

Citation No: 195448
Case No: CR-MD-2012-0013079

)

ORDER SUSPENDING DRIVER'S LICENSE

)·
)
)
)

FOR A PLEA OF GUilTV OR FINDING OF
GUILTY OF OFFENSE
WJ

)
)

Interlock start:

Interlock Device
End:

----

~~~~~-~~~-~---,-~-~~-~>
TO: THE IDAHO TRANSPOR
PARTMEN: AND !}~ABOVE: NAMED DEFENDANT

6

The Defendant having
---efthe offense of Driving Under the Influence, i
violation of Section 11 B-8004 M, which aut orizes or requires the suspension of the driving privileges of the
Defendant by the Court, and the Court having considered the same.

NOW, THEREFORE,_ IT IS HEREBY ORDERED, that th! dM'tg privileges and driver's license o_fthe above

named Defendant is hereb~uspended for a period of

Id\_ ;{ -;<(f -/'5
a

;or

at the end of any current suspension.

OU

.

days commencing on

_

.

.

·

YOU ARE FURTHER NOTIFIED. that the expiration of the period of this suspension does not reinstate your
driver's license and you must make application to the Idaho Transportation Department for reinstatement of

your driver's license after the-?uspension period expires.
Dated:;;<-;;J.{p -

/

::>

.

Jud

.

__ ____________
_..

I hereby certHy that the foregoing Is a true and correct copy of the orlglnal

der Suspending Driver's License

For a Pleo of Guilty or Finding of Guilty of ommse entered by the Court and n file in this office. I further

certll'J that copies of this Order were seived affottow~:-----Defendant:

Departme~ Transportation, Boise:

Dated: 0.

Hand Delivered _!S:_

Alfredo Lopez Rocha Mailed

~,d.2_

Malled

K-

Hand Delivered _
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AM./(Jf!t5P.M. _
Tuesday, February 26, 2013
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: SEAN MILLS
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
200 W. Front Street, Boise Idaho 83702
)

STATE OF IDAHO,
Plaintiff.
vs.

)
)
)
)
)

Alfredo Lopez Rocha
1006 11th Ave N
Nampa, ID 83687

Case No: CR-MD-2012-0013079
NOTICE OF HEARING

\ ~

Defendant.

------------------~

)

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Review Hearing .... Monday, May 20, 2013 .... 02:15 PM
Judge: Theresa Gardunia
I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing entered by the court
and on file in this office. I~ certify that copies of this notice were served as llo s:

Defendant:

Mailed
Clerk

Hand ~e,?
Date
~ 13

,,_..K

Signature~~~-=....,.,..~;u,q.~---Phone ~--r--___,,.,,...,..__ _ _ _ _ __

Hand Delivered- Date

Signature----------Phone

Heidi M Tolman
200 W Front St Rm 1107
Boise ID 83702
Private Counsel: Mailed- Clerk

----

Prosecutor:

---

...___~-----------

D Ada D Boise D Eagle D G.C...Rf Meridian
Interdepartmental Mail Jt
Date ,Aj.J.a-J 3.
Clerk t ? ~

Public Defender: Interdepartmental Mail
Clerk
~ '.P Date

a:). ·- /

.2 llW'~

Other: - - - - - - - - - - - -

Mailed
Hand Delivered- Clerk - - - - Date

----

Dated: 2/26/2013

NOTICE OF HEARING

Signature-----------Phone
~~----------

CHRISTOPHER D. RICH
Clerk of the Court
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT, ADA COUNTY
D WITHHELD JUDGMENT

DGMENT OF CONVICTION

ROBATION

ORDER

Expires
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CASE NO.

Prosecuting Agency:
DEFEND~T

having been charged with the following offenses:

~ \j l

Count 1.

CHRISTOPHER D. RICH,
CLERK OF TH
CT COURT

State's Attorney:

lB-ecai

Digitals
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dsc;:
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Lt · DI Yd<.-~
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AC

------

Count3._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Count 4------------------:---r----D Interpreter Present O!?l_ Advised of all rights and penalties per IC~ 5 1, IMCR S(f)
_J_fl_LW lt.,,v Y ' COURT ENTERS JUDGMENT AFTER: D Vol Guilty Plea
rial - Found Guilty
nt Waived Right: D To All Defenses D Against Self-Incrimination D To Jury Trial D To Confront and Cross Examine Accuser ) DTo Counsel

Count 2.
DEF DANT WAS:

resepf. D ~~y Dr~~~Present

fI.

yi

_

ORDERED: DEFENDANT'S DRIVING PRIVILEGES SUSPENDED

(

NSECUTIVE TO ANY CURRENT SUSPENSION D Absolute Suspension

D

ORDERED:

DEFENDf~AY TO THE CLB3Kt c:::7Q -

Co t 1: Fine/Penalty$
Count 2: Fine/Penalty$
Count 3: Fine/Penalty$

~

Cf>ynt 4: Fine/Penalty$
Public Defender$
Restitution $

~eimburse

W/ $
W/ $
WI$

t5t:x)

c::2{ 0\

days beginning

?. -,;). & - /3· ;or

days D Interlock from

2

= $_ _ _ _ _ __
= $_ _ _ _ _ __

Suspended + CT Costs$

WI$

to _ __

! & -:i..~Apply cash ~h}
5t:2
l-1 l
= $ ~':::/_ <i::t. I_ -

Suspended+ CT Costs$
Suspended + CT Costs $
Suspended + CT Costs $

=$

D Workers',.0<;/~$.60/hr) $
TOTAL
=$_ _ _ _ _ __
Defendant shall make C1- U EQUAL MONTHLY PAYMENTS BEGINNING ONE MONTH FROM TODAY

~RDErl(('1EFENDAJ'lli9J!E
INCARCERATED IN:
U
~:J]Vsuspended
J
Count 1:
Count2:
Count 3:
Count 4:

V,3QD

days w/
daysw/
days w/
days w/

- Credit
Suspended-Credit
Suspended - Credit
Suspended - Credit

.\ouVll( ,Jliil

.fo!a~=

_If:. '·7

Total=
Total =
Total =

D

~'.

Detention Center

q

DAYS TO SERVE= -----.-..,....---n--.-,.---...,--

--~~

D Concurrent
to all cases

1

fi

~:;'iJ" 11 ~s) :dD_~~·
~" ~
D

consecutiVe
to any other cases

D ___ days must be fully completed, with NO OPTIONS available. D _ _ _ days must be fully completed, with INTERIM JAIL available.
D Pay or Stay$ _ _ __ D In-Custody ___ SAP

D If approved by the Ada

D Interlock Funds (after use of any cafeteria funds)

ABC

eriff's Office, defendant is allowed to serve in

County at defendant's expense.

Sh~riff

it(H FOLLOWING t'
offere · by the County
are available to the defenda t only IF defendant meets requirements of the program.
II Options
days;
D If defen ant is in custody, release and re-book.for any options.
· Any combo of th
ng Options: Wk Rls _ _
~ days; Sl,,Q ___L'.)cja~s; s9
hours; Hs. Arr. (2/1) _ _ daY),(~,-.PPys-J
ROBATION CONDITION~upervised Probation Expires: d- _.Al.{!
Unsupervised Probation Expires: l/ ~(2!-Jo

(\~

~

7

No new crimes

17~asses/treatment per~P.O.

D Discretionary jail to P.O.

PosslConsum~ ~fuse

Prog a

5-

D Alcohol Monitor Device Authorized

. · ered: (Defin7r;;esponslbllltles Form)
No Alcohol
no evldentla.y test for drugs/alcohol (BAC)
coho 10rug Ed hrs
D Anger M na ement hrs
D
Ed hrs__
D Driving School hrs _ __
r¥.;;~1=c"""1m::'.'i's Panel
D heft classes hrs
D Domestic Violence Treatment Weeks
D Cog Self Change _ _ __

~:

OOTHER

---------------~----------------------~

iloefendant accepted terms and conditions of probation and received a copy of this form and supplemental Notice of Responsibilities after Sentencing.
0 PLEA
S TEN E VI (l)EF NSE COUNSEL AUTHORIZED
0 IN CHAMBERS PER WRITTEN GUilTY PLEA
/
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NOTICE OF DEF •. 'DANT'S RESPONSIBILITIES

TER SENTENCING
\.''

Defendant: Alfredo Lopez Rocha

Case No. CR-MD-2012-0013079

Address:

1006 11th Ave N

Date Ordered: 2/26/2013

Nampa, ID 83687

Judge: THERESA GARDUNIA

(208) 713-8325

Phone:

Prosecuting Agency: Meridian City Prosecuting Attorney
HAVING PLEAD GUilTY TO OR BEEN FOUND GUilTY, I AGREE TO THE FOLLOWING TERMS OF SENTENCING:

FOR ANY JAIL TIME ORDERED BY THE COURT.
Within 48 hours (between 7:30 a.m. and 4:00 p.m., Monday - Friday except holidays), the defendant shall make
immediate contact in person, pay any required fee, cooperate with, and follow all instructions of said agencies.
Defendant shall not report to the Day Reporting Center with any trace of alcohol in his or her system. Failure to
do so will result in the issuance of a warrant for your arrest.

Sheriff Court Services
200 W. Front Street 1st Floor
(208) 287-7185

Day Reporting Center
7180 Barrister - Boise, Idaho
(208) 577-3460

OR

For any Juvenile Detention/Community Service report to: 400 N. Benjamin, Suite 201.
Juvenile Defendant to contact the shift Supervisor at 287-5632 or 287-5629, within 5 working days.

D

D

D

Total Days to Serve =
Concurrent
Consecutive to any other cases.
All Options Offered
D Juvenile Community Service hrs: _ _ _ _ _ _ _to be completed by _ _ _ _ _ _ _ _ _ _ __

FOR ANY TERM OF PROBATION ORDERED BY THE COURT;
UNSUPERVISED
0 Notify Court of change of address 0 Commit no crimes 0 Pay all fines, costs, restitution & reimbursements
0 Enroll/complete court approved education or treatment program(s) as ordered 0 Refuse no evidentiary testing
SUPERVISED- Contact Probation Services below within 24 hours. Take any and all court paperwork from your sentencing
on this case. Failure to do so will result in the issuance of a warrant for your arrest.
Ada County Misdemeanor Probation Services - call within 24 hours, (208) 577-3380
8601 W Emerald St. Suite 150
Boise, ID 83704

FOR ANY AND ALL CLASSES ORDERED BY THE COURT;
The defendant shall make immediate contact with the court-approved programs as chosen below, within 24 hours,
pay any required fee, arrive at each class on time, and fully cooperate with program sponsors. Also, take all court
paperwork from your sentencing on this case to each of the programs. Failure to complete these programs as ordered
may result in the issuance of a warrant for your arrest for a violation of probation.
~ Alcohol/Drug Ed. hrs 16
~Victim's Panel

D

D

D

Anger Management hrs

Theft Classes hrs

D

Tobacco Ed hrs

Domestic Violence Treatment weeks

D

Driving School hrs _ _

D

Cog Self Change

D Other

---------------------------------~

Provider Chosen by defendant: (Place stickers here)

Date
MATION: I hereby request and authorize the Department of Veterans Affairs to release information regarding my
completion of the programs specified on this Judgment to Ada County Misdemeanor Probation Services (if supervised probation was
ordered) or to the prosecuting agency as listed above (if defendant is ordered unsupervised probation)

\

!

Defendant's Signature

Last 4 - SSN

Date
000071
[Rev. 8/121

NO.-----:::Fl:-;:;LEO~-t:~~j--A.M. _ _ _ _ . M \

ADA COUNTY PUBLIC DEFENDER
Attorneys ~or Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

FEB 27 2013
CHRISTOPHER D. RICH, Clerk
By MAURA OLSON
DEPUTY

RECEIVED IN?RANSCRIPTS
;J-l-13 ~

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff-Respondent,

vs.
ALFREDO ROCHA,
Defendant-Appellant.

)

)
)
)
)
)
)
)
)
)

Criminal No.

MD 12 13079

NOTICE OF APPEAL

~~~~~~~~~~~~~~~-

TO:

THE ABOVE-NAMED RESPONDENT, THE STATE
THROUGH THE BOISE ..CITY ATTORNEY, AND
ABOVE-ENTITLED COURT.

OF IDAHO,
THE CLERK

BY
OF

AND
THE

NOTICE IS HEREBY GIVEN THAT:

1.

The
above-named
Defendant-Appellant,
ALFREDO
ROCHA, appeals against the State of Idaho to the
District Court of the Fourth Judicial District,
from the guilty verdict of the jury trial in Case
No. MD 12 13079, entered on the 11th day of
Ja'nuary, 2013, and sentenced on the 26th day of
February, 2013, in the Magistrate Division of the
Fourth Judicial District, State of Idaho, the
Honorable Judge Gardunia presiding.

2.

That the party has right to appeal to the
District Court, and the judgment described in
paragraph one above is appealable under and
pursuant to Idaho Criminal Rule 54.1.

NOTICE OF APPEAL, Page 1
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3.

The
following
requested:

additional

Jury Trial Transcript
January, 2013.
4.

from

transcript(s)

the

11th

day

are

of

I certify:
a)

That a copy of this Notice of Appeal
has been served on the reporter.

b)

That
the Appellant
is
exempt
from
paying the estimated transcript
fee
because he is an indigent person and is
unable to pay said fee.

c)

That
the Appellant
is
exempt
from
paying
the
estimated
fee
for
preparation of the record because he is
an indigent person and is unable to pay
said fee.

d)

is
exempt
from
That
the Appellant
paying the appellate filing fee because
he is indigent and is unable to pay
said fee.

e)

That service has been made upon all
parties required to be served, pursuant
to I.A.R. 20.

5.

That the appeal is taken upon all matters of law
and fact.

6.

That the Defendant-Appellant anticipates
issues including but not limited to:
a)

raising

Whether the Judge erred by allowing
admission of evidence of punishment
specifically the Administrative License
Suspension form.

NOTICE OF APPEAL, Page 2
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DATED, this 27th day of February,~
HEIDI T6
Attorney for Defendant-Appellant

NOTICE OF APPEAL, Page 3

000074

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this 27th day of February,

2013,

I mailed a true and correct copy of the foregoing to the:

Boise City Attorney
by depositing the same in the Interdepartmental Mail.

NOTICE OF APPEAL, Page 4
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NO.-----ciFl;,;:~EOn--t~p--=
A.M.-----·P.M-..-...-r\--

...

fEB 27 .2013

ADA COUNTY .PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

CHRISTOPHER O. RICH, Clerk
By MAURA OLSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
ALFREDO ROCHA,
Defendant.

Criminal No.

MD 12 13079

MOTION FOR STAY OF EXECUTION
OF SENTENCE PENDING APPEAL

~~~~~~~~~~~~~~~-

COMES NOW, the above-named Defendant, ALFREDO ROCHA, by and

through his Attorney of Record, the Ada County Public Defender's
Office,

HEIDI TOLMAN,

Honorable

Court

for

handling attorney,
its

Order

staying

and hereby moves this
the

execution

of

the

sentence pending appeal in the instant case pursuant to I. C.R.
54.5 (a).
DATED, this 27th day of February, 2013.

HEIDI

TO~

Attorney for Defendant

MOTION FOR STAY OF EXECUTION OF SENTENCE PENDING APPEAL, Page
1
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this 27th day of February,

2013,

I mailed a true and correct copy of the foregoing to the:
Boise City Attorney

by depositing the same in the Interdepartmental Mail.

MOTION FOR STAY OF EXECUTION OF SENTENCE PENDING APPEAL, Page 2
000077

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNlX OF ADA

. 4 ,/tL

·--~,.-::t:J',.-,,,lf1""'LED~----

.

.

A.M. /

-----'--

P.M

FEB 2 8 2013
STATE OF IOAHO

Plaintiff,

vs.
Alfredo Lopez Roche

1805 S. Juniper St.
Nampa, ID 83657
Defendant.

DOB:
DL or SSN:

)
)

)
)
)
)
)
)
)

)
)

.)

CHRfSTOPHER D. RICH, Clerk
By CORRINE PRESLEY
DEPUTY

Case No: CR-MD-2012-0013079
NOTIFICATION OF PENALTIES FOR
SUBSEQUENT VIOLATION OF
DRIVING.UNDER THE INFLUENCE (DUI)
1.C. 18-8004 -

NOTICE: If you plead gulltyto or are found gulltyof driving under the Influence (OU I), Including withheld judgments, th
penalties will be as follows:
,·
1. A FIRST DU I is a misdemeanor, and you:
(a) Maybe jailed for up to six months; and fined up to $1000; and
(b) Shall have your driving privieges suspended for up to 180 days. NOTICE: YOUR DRMNG PRMLEGE
WILL BE SUSPENDED FOR 30 DAYS. THIS IS AN ABSOLUTE SUSPENSION V\ftTH NO DRMNG
PRMLEG.ES.
2. A SECOND DUI wihin 10 years is a misdemeanor, and you:
(a) Shall be jailed for at least 1Oday.; and, up to 1 year, with the first 48 hours to be served consecutively, an
five (5) davs of which must be served jn !ail, and mavbe fined up to $2000; and
(b) Shall have your driving privileges suspended for 1 year following your release from jaH, with absolutelyn1
driving privileges of any kind.
(c) Shall only drive a motor vehicle equipped with a functioning Ignition inter1ock swem following the the on
(1) war mandatory license suspensjon period.
3. A DU I IS A FELONY IF IT IS: (1) a third DU I within 10 years; or (2) a subsequent DU I with a previous felony DU I •
Aggravated DUI within 15 years; or (3) a second DUI within 10 years where In both cases there was an alcohol
concentration of 0.20 or more; and you:
(a) Shall be sentenced to the custody of the State Board of Corrections for up to 10 ~ars (but If the court
imposes a jail sentence instead of the state penitentiary, it shall be for a minimum of30 day.;), the frst 4:
hours to be served consecutively, and ten (10) davs of which must be served in jaH and maybe fined up 1
$5000;and
(b) Shall have -your driving privileges suspended fo.r at least 1 year and up to 5 years after release tom
custody, with absolutely no driving privileges of any kind.
(c) Shall only drive a motor vehicle equipped with a functioning ignition inter1ock system following the one ( 1
'Vear mandatorvlicense suspension period.
I HAVE READ THIS ENTIRE DOCUMENT; I HAVE HAD IT EXPLAIN D TO ME; AND I HAVE RECEIVED ACOP'

000078

NO.
A.M

I J 39

FILED

P.M----

MAR 04 2013
CHRISTOPHER D. RICH, Clerk
By RAE ANN NIXON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff/Respondent,
vs.

ALFREDO ROCHA,
Defendant/Appellant,

)
)
)
)
) Case No. CRMD-2012-0013079
)
) NOTICE OF PREPARATION
) OF APPEAL TRANSCRIPT
)

~~~~~~~~~~~~~~-)

A Notice of Appeal was filed in the above-entitled matter on February 27, 2013 and a copy of said
Notice was received by the Transcription Department on March 1, 2013. I certify the estimated
cost of preparation of the appeal transcript to be:
Type of Hearing: Appeal
Date of Hearing: January 11, 2013 Judge: Theresa Gardunia
253 Pages x $3.25 = $822.25
Pursuant to Idaho Rules of Civil Procedure, Rule 83(k)(l), the appellant must, unless otherwise
ordered by a District Judge, pay the estimated fee for the preparation of the transcript within
fourteen (14) days after the filing of the Notice of Appeal, and the appellant shall pay the balance of
the fee, if any, for the transcript upon completion.

In this case, the Ada County Public Defender has agreed to pay for the cost of the transcript
fee upon completion of the transcript.

The Transcription Department will prepare the transcript and file it with the Clerk of the District
Court within thirty-five (35) days from the date of this notice. The transcriber may make

NOTICE OF PREPARATION OF APPEAL TRANSCRIPT - Page 1

\

000079
?

•

application to the District Judge for an extension of time in which to prepare the transcript.

Dated this 4th day of March, 2013.
ANN NIXON
Ada County Transcript Coordinator

CERTIFICATE OF MAILING
I certify that on this 4th day of March, 2013, a true and correct copy of the Notice of Preparation of
Appeal Transcript was forwarded to Appellant or Appellant's attorney of record, by first class mail,
at:
Ada County Public Defender
200 West Front Street Ste 1107
Boise, ID 83702
HEIDI TOLMAN

ANN NIXON

Ada County Transcript Coordinator

NOTICE OF PREPARATION OF APPEAL TRANSCRIPT- Page 2
000080

No. ____.,,,...._____
ay:,~

AM

FILED

P.M----

MAR 07 2013
(jHRISTOPHER 0. RICH, Clerk
i:fyAMY LYCAN

IN THE DISTRICT COURT OF THE FOURTH WDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-MD-2012-13079
NOTICE OF HEARING

ALFREDO ROCHA,
Defendant.

PLEASE TAKE NOTICE That the Honorable Michael McLaughlin, District Judge, has
set this matter for Motion Hearing to March 20th, 2013at1:30 p.m., at the Ada County
Courthouse, 200 W. Front, Boise, Idaho.

CHRISTOPHER D. RICH

,,,
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,,,

ClerkoftheDistrictCo~'' l\TH

Ada County, Idaho
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CERTIFICATE OF MAILING
I hereby certify that on this 7th day of March, 2013, I mailed (served) a true and
correct copy of the within instrument to:
Ada County Public Defender
Attn: Heidi Tolman
Interdepartmental Mail
Boise City Attorney
Interdepartmental Mail

(.'

NOTICE OF HEARING

000082

Judge> Mclaughlin Clerk: Lycan Reporter: Sue Wolf

Time
1:33:16 PM

Speaker

Courtroom502

Note
!CR-MD-2012-13079 State vs. Rocha Motion Hearing

!
. . .f:·:33·:"3·5····F>·Kifr. . . . . . . . . . . . . . . . . . . lAcfa·m··brri·iieideTn. tci.r. sors·e···city·················. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. . .f·34·:·6a···F»rvfr·····. . . . . . . . . . . . . . . . .'tfl1omas. Kiioo.re··c-<:»ve·rrn·9·. tor. Hei"dTfai"m.iii'n···for. Kifr·:···R·a·c:h~i;··Tn.tern. . . . . . . . . .
!

!Nathan Neilson

!
!

!sentenced by Judge Gardunia. Request for a stay filed and I noticed
!the error asserted. I don't have the benefit of a transcript, he was
!found guilty at a jury trial. Why do we need a transcript? If a judge
!allowed evidence into the record that is not allowed by the rules of
jevidence I would think that is an issue of law and we don't need a
!transcript, transcript is $822.25.

. . .f '4!=E22. . F>.Kif.PliCi9e. . . . . . . . . .Triifr:·. kc;·c;11a. .reC!liestecfa. sfay. anhe. .p.roceearn·9·5·:···ff. is. a.bUT:'. . . . . . . . . . . . . . . . .
l
!
1

I

···T:~fr21···r·M··trvfr:···Kiiaar:e·······tru·riaersfa.ncfthafwas··f11e;··mafri··r;s·5ue;···511e;··fritended. fo. .iiippeaCTCic»nir.

l

!know if Ms. Tolman intends to address other issues on appeal. I am
!guessing she requested a transcript to see if there were other issues
i
1to raise
. . .f.4a·:·1·~r F="M····tJLi<:f9e. . . . . . . . . . .tvai:i. have·. 1·4···d'ays. ta·r··fhe. athe·r··r;s·5lie;s:. ·we. .a.re. past"ffia·59···1·~raa·ys:. . . . ..
!
;
:

;
:

. . .f.4a·:·4a····P·M····t-rvfr:···Neffsa·n··. trha.ve. .a. Hili.ite.cfTicens·e:···i=·ram··5peai<rn·9···witi1. HerarrffiTnk·ff;·e;···m·afie·r. . .
!
lis the way the evidence was raised and the way the prosecutor
!
jpresented the evidence.
·····f·49·:·22···F=»M. .lJ'Lid9e. . . . . . . . . . .fbiCi. this.Tntar·m·atia·n···c;c;·me;···a·Lirana··;;.vf!e;·n·?···. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
·····fKr·4·a···1=»M··--rrvrr:·. ····························m··:wa5···a···5ura·ria··a··retus·ar·he;··a1<:fniTafte·m·pri0·'bro·w:··Aaviseci. or········. . ..
!Dingledein
!
!
j

!
~

!rights, provided with a form to read. The physical document did
!come into evidence. Discussed in the presence of a jury. It did come
linto physical evidence, the ALS advice of rights form. I think there
jwas an objection to the entry of it into evidence, Judge Gardunia
1ruled without discussion. Relevant in a refusal case.

~

·····f·54·:·4·a···r·Kif"tJuCi9·e;······. . . . . . . .ffai<e. a. sl1orf'reces·5·································································································································. . . . . . . . . . . . . . . .
. . .f.55''..66 . P.Kifr. . . . . . . . . . . . . . . . . . . .!Ffei(ii''foi"m·a·n···n·ow. pres·e·nr. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. . 2·:·a2·:·3'Q'··r·KirrrvifS·:··rorm·a·n···!fi1i·s. d'iCi. nof'm.ake. .ifci'nto. our··c;o·u·rt"caTe·n·a·a·r··a·n·;fTnfo···m·y··5c-i1·eaure·:. ·r··
l

japologze. The notice is in the file but it was not on our daily
!schedule.

i
:::.?.:~:9.~:::?.:~::::~:~:::r~~~~:~:::::::::::::::::::::i~:~x::?P.P.~~!!?.:~J?.:::~~:~:~~:~:~:::~~~::~~~~~:~:~~?.:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
2:03:30 PM 1Mr.
1The state feels the conviction is sound.
· iDingledein !

. . ~Fo3·:·5'ffr·KirTrvfS·:··rarm·a.n···1wffh'. re9a·ras··ta. 5oti1. Cirti1.ese···i55·Li·e;·;s·:···K1fr:. ··R·a·c:ha. hefahi·e;·5··he. wi3's. .i1.ot"
l
l

junder the influence, numeroud issues that came up duyring trial. The
!admission of the ALS, a penalty he suffered because of his refusal.

!

i

!

i

····~Eo4.'.'3'9···F"M····jJud9·e·········. ··········jra··me;··fh'at'Ts. an···is·s·Li·e···aTa:w:···vi/fiy··aa··;;,ve;···n·e·ea··a··friii1·s·c:r:rpt?. . . . . . . . . . . . . . ..
................................................,> .......................................................................................................................................................................................................................................................................... .

2:04:51 PM !Ms. Tolman 1Asking for transcripts to preserve the issues, to determine the
j
jrelevence of allowing it. Where or not the defense opened the door
~
~to that, we don't beleive we did. Factual issue, other issues we need
j
!to go back and read the trasncript about. Jury quetions involved.

i
3/20/2013

!
1of2

000083

Judge> Mclaughlin Clerk: Lycan Reporter: Sue Wolf
2:05:56 PM !Judge

Courtroom502

!Lets talk about what you cited to the court. Rule 54.4. Reads

. . 2·:·05·:·50'. F>"rvf. 1'Ms~. foi'm·a·n. 't'Exactiy. J'Lidi;ie:. . i. c:fo·n·f1<naiN. .in·fle·r:e. a·r:e. afFier. iss·u·e5·:. Fm. .a. .yci'u·nii. . . . . . .
i

!attorney and this is my first appeal.

!
!

!trier of fact. What about a bond pending appeal? The stay is for a
!limited period of time .

!

1Gardunia coming up .

. . 2·:·07':'2if'l="rvi. .Puci9e. . . . . . . . . . 'ffFiere. .is. ai'ways. thafl1arm'iess. .e.r·r:ar. fh'arc·a·li·ia. have. .impacfecn'he. . . . . . ..
. . 2.:"0i!F'f6"'F>'rvi. TM·s·. .'foi'm·a·n. .fwe. aa. Fiave. ca·r;·facfanci. Fie. ha'5"a. .review. he.arin9. iNHFi. J'Lia9e;. . . . . . . . . . . . . ..
. . 2.:"0if·3·~fF>.rvi. pua9·e;. . . . . . . . . . .lwti·y. sFia·u·iariif'we. Fiave. Fii'm. .pasf·5·c;·iTI·e. s.art"of'bona?. . . . . . . . . . . . . . . . . . . . . . . . . . .
. . 2.:"0iE53. .F>.rvi. .JMs. . .fai·m·a·r;. lrac;·;;·;t"thin1<. Fie. wa·li·ia·. 5·e;. ·c;·ppos.eif'fo. fflar··. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
.. ,.............................................l .........................................l .................................................................................................................................................................................................................................

2:09:07 PM 1Mr.
iAs far as the stay goes ...... does there need to be a showing?
1Dingledein !

. . 2.:"09''.'33. .F>.rvi. .Pua9·e;. . . . . . . . . . .ffFiaris. wti·y. we. Fiave···fFiem. .p.a·sra. 'ba·na:. ·fa. .m.a'ke. .sure. tFieY'. re·m·a·ii1. In. .
l

lcontact with counsel.

1

!prepared in the case. Have you submitted an order Ms. Tolman

. . 2':·1·6':·0€f'F>'rvi. .fJ'Lici9·e;. . . . . . . . . . .trwrn. trri<fthere. .fl.a·5. he·e;·;;. .a. shc>"wl'n.9. .maae. .a.n·crfFie. fra·;;·5·c;r:ipfhe. . . . . . . . . . .

~~~M~~~~~~~~~~----------------. . 2·:·1·6':·35. .F"rvi. .tJuci9e. . . . . . . . . . .trha.ve. 'in. the. Hie. a. i1ofice. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
!

~

. . 2.:Tf"f2. .F>.rvi. .fJ'Lici9·e;. . . . . . . . . . .fc·c;·u·rfwiff·c;·;:ae;r:. ft1.e. preperaiic»n. .aflt1.e. fra·s·n·c:r:iiii"ai. puhHc. ex·p·e;·;;·5·9·:. r···
1
1
1

1want him to post a bond in the amount of $1000 and submit a
1finacial affidavit, his fianances may have changed. He can post the
1bond with the clerk downstairs. Ms. Tolman prepare the order for
!transcript at public expence and secondly that bond be posted in the
jamount of $1000 before the close of business on Friday. Also submit
ja financial affidavit. All by Friday

!
1
!
i
~
················································.O.·········································+································································································
.................................................................................................................................
2:11:48PM !
l
. . 2·:·1'3·:·02. .F>.Kil. . t". . . . . . . . . . . . . . . . . . . . t'Enci. .at. cas·e. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

3/20/2013

2 of 2
000084

Martha Lyke
From:

Sent:
To:

Cc:
Subject:

Heidi Tolman
Thursday, March 21, 2013 02:12 PM
Martha Lyke; Amy Lycan
Adam Dingeldein (ADingeldein@cityofboise.org)
Bond in CR-MD-2012-13079

MAR 2 1 2013
CHFl/STOPHER o

ay JOHN WEATH~~~· Clerk
DEPUTY

Please pass this along to the judge as soon as possible.
I have Mr. Rocha in my office and he has completed a financial affidavit. We have spoken with the clerk's office and
have been told that the appeal bond must be paid in cash and that we cannot use a bond company. If at all possible Mr.
Rocha is requesting that the bond be set at $500 and he can pay that tomorrow or allow him until April 5th to pay the
entire amount of $1,000. Please advise so that I can complete the order and have that filed.
Thanks

Heidi Tolman
Deputy Ada County Public Defender
200 W. Front Street Suite 1107
Boise, Idaho 83702
Phone 208.287.7400
Fax 208.287.7419

1

000085

FILl!:D

A.M. _ _ _ __,-.. M

MAR 2 2 20:3
CHRISTOPHER 0. RICH, Clerk
By KATRINA CHRISTENSEN
UFPilTi

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)

Plaintiff,

vs.

)
)
)
)
)
)

ALFREDO ROCHA,
Defendant.

Criminal No.

CR-MD-12-13079

FINANCIAL AFFIDAVIT OF
ALFREDO ROCHA

~~~~~~~~~~~~~~~-

STATE OF IDAHO
COUNTY OF ADA

)
)ss.
)

I, ALFREDO ROCHA, after first being duly sworn do attest to
the following:

~

'\

1.

I live at 1851 Century Way in Boise, Idaho 83709.

2.

I am employed with C&R Professional Services
Nampa, Idaho 83651.

3.

At C&R Professional Services I work less than 10
hours a week, when I can get a ride with the
owner of the company.

AFFIDAVIT OF ALFREDO ROCHA, Page 1

in

000086

4.'

At C&R Professional I make $9/hr.
My monthly pay
varies by hours and is usually between $160.
$340.00.

5,

I am also employed
Boise, Idaho 83709.

6.

At Cracker Barrel I work about 17 hours a week.

7.

At Cracker Barrel I make $3. 25 per hour plus
tips. The base pay is $221.00 per month and
average monthly tips is around $400.

8.

My Household Monthly Debts include the following:
i. Rent:
ii. Food:
iii. Utilities:

at

the

Cracker

Barrel

in

$300
$100-$150
$200

DATED, this 21st day of Ma

STATE OF IDAHO
)ss.
)

COUNTY OF ADA

SUBSCRIBED and SWORN to before me,

for

the

State

of

Idaho,

County of

a Notary Public,

Ada,

on

this

in and

6th day

of

,,...........
,,,, ~DEllif.'···

February, 2013.

J
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CERTIFICATE OF MAILING
I

HEREBY CERTIFY,

that on this 21st day of March,

2013,

I

mailed a true and correct copy of the foregoing to:
Adam Dingledein
Boise City Prosecuting Attorney
by depositing the same in the Interdepartmental

Jenn'

AFFIDAVIT OF ALFREDO ROCHA, Page 3
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NCl-:"7"':~--::::-==----AM- <g,<~O Fllg·~·----

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
2oo'west Front Street, Suite
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

0·2 2013

APR

ll'af c E IV ED

CHRIBTOPHEA D. RICH, Cloff<

MAR 2 5 2013

13y AMV LVOAN
DEPlJ'fV

ADA couNT'f CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)

STATE OF IDAHO,

Criminal No.

)
)
)
)
)
)
)
)
)

Plaintiff,

vs.
ALFREDO ROCHA,
Defendant.

MD 12 13079

ORDER

~~~~~~~~~~~~~~~-

The above entitled matter,

having come before this Court,

and good cause appearing therefrom;
IT

IS

HEREBY

ORDERED,

AND

THIS

DOES

ORDER,

that

the

defendant's Appeal Transcripts be prepared at the public expense
through

the

Ada

County

Public

Defender's

Office

subject

to

reimbursement.
IT IS FURTHER ORDERED, that the case be stayed pending the
out come of the appeal and that the defendant:

a.

Post

a

bond

in

the

amount

of

$1, 000. 00 before

close of business of Friday March 22nct, 2013;

b.

ORDER

Provide an updated financial affidavit.

000089

2013.

ORDER

000090

NO.
,_...

FILED

// - P . M _ _ __
"A.M - -

APR 11 2013
CHRISTOPHER D. RICH, Clerk
By RAE ANN NIXON
D2PUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff/Respondent,
vs.
ALFREDO ROCHA,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)

Case No. CRMD-2012-0013079
NOTICE OF LODGING OF
APPEAL TRANSCRIPT

To:

Allen Dingeldein,

Attorney for Respondent.

To:

Heidi Tolman,

Attorney for Appellant.

PLEASE TAKE NOTICE THAT a transcript of the proceeding in this action was
lodged with the Court on April 11, 2013.
YOU ARE NOTIFIED that you may pick up a copy of said transcript at the
District Clerk's Office, Ada County Courthouse, 200 West Front Street, Boise, ID 83702.
Unless objections to the content of the transcript are received within twenty-one
(21) days from the date of mailing of this notice, such transcript shall be deemed settled.
Date this 11th day of April, 2013.

NOTICE OF LODGING

- 1-

000091

I hereby certify that on this 11th day of April, 2013, a true and correct copy of the Notice
of Lodging was sent via US Mail to:
BOISE CITY ATTORNEY
POST OFFICE BOX 500
BOISE ID 83701-0500

ADA CO. PUBLIC DEFENDER
200 W. FRONT ST. STE. 1107
BOISE ID 83702

Deputy Clerk of the District Court

NOTICE OF LODGING

-2-

000092

:-._-_-_-_-_-_-,.J::::-,L:r.:f!t-T'I->-··v-1. . .0,,......_
ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 W. Front, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400

APR 2 9 2013
CHRiSTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
)
)

Plaintiff-Respondent,
vs.

)

Criminal Case NO. MD 12 13079

)

ALFREDO ROCHA,

)
)

MOTION TO AUGMENT RECORD
AND AFFIDAVIT IN SUPPORT OF

)
Defendant-Appellant.
_________________________________)

COMES

NOW,

The

above

named

through his handling attorney,

Defendant-Appellant,

HEIDI TOLMAN,

by

and

of the Ada County

Public Defender's Off ice and respectfully moves this Honorable
Court for its Order directing:
That the reporter's transcript be augmented to include the
following:
The

Jury

Questions

which

were

asked

during

deliberations and the answers sent back to the Jury by
the Judge after consulting with attorneys.
That

either

the

reporter's

transcript

or

the

Clerk's

transcript be augmented to include the District Court's ruling on
the above referenced to in paragraph one of this motion.

MOTION TO AUGMENT THE RECORD
AND AFFIDAVIT IN SUPPORT OF, Page 1

000093

'

.
This motion is based on the affidavit of counsel,

attached

hereto and incorporated by reference herein.
DATED This 26th day of April, 2013.

HEIDI

TO~

Attorney for Defendant-Appellant

STATE OF IDAHO

)
)

County of Ada

SS.

)

I, HEIDI TOLMAN,

after first being duly sworn do attest to

the following:
1.

That I am the handling attorney for the Ada
County Public Defender's Office in the aboveentitled Appeal.

2.

That at the time the above-entitled appeal
was
filed
on
February
27th,
2013,
the
information·was not requested.

3.

That
it
is
clear that
the
information
requested in Appellant's Motion to Augment
Record
is
necessary in order
for
this
Honorable Court to make a fully informed and
just decision.

DATED This 26th day of April, 2013.

HEIDI

TO~

Attorney for Appellant
MOTION TO AUGMENT THE RECORD
AND AFFIDAVIT IN SUPPORT OF, Page 2

000094

..
STATE OF IDAHO

)

County of Ada

)

SS.

SUBSCRIBED and SWORN to before me a

Notary Public on the

26th day of April, 2013.

Nota y
Resi ng at Nampa
My Commission Expires 5/22/2018

CERTIFICATE OF MAILING
I

mailed

HEREBY CERTIFY,

a

true

and

that

correct

on the
copy

of

26th day of April,
the

foregoing,

2013

MOTION

I
TO

AUGMENT THE RECORD AND AFFIDAVIT IN SUPPORT THEREOF to:
Boise City Attorney

by depositing the same in

MOTION TO AUGMENT THE RECORD
AND AFFIDAVIT IN SUPPORT OF, Page 3

000095

NO·-~-t-_,....-=-.,.,,,..._,...._,...._,...._

I1

FILED

A.M_-+._.._ _P.M. _ __

MAY 17 2013

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

CHRISTOPHER D. RICH, Clerk
By AMY tYCAN

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,

vs.
ALFREDO LOPEZ ROCHA,
Defendant.

)
)
)
)
)
)
)
)
)
)

D'0 t3D7c;'

Criminal No. MD 12 ·l!'l2§$

ORDER AUGMENTING RECORD

~~~~~~~~~~~~~~--

IT IS HEREBY ORDERED, AND THIS DOES ORDER, for good cause
appearing, this Court hereby grants MOTION TO AUGMENT RECORD
with the Jury questions and answers provided to the Jury by the
Judge after conference with counsel during Jury deliberations.
of May, 2013.

ORDER AUGMENTING RECORD

000096

'

,,.

CERTIFICATE OF MAILING
I hereby certify that on this

\1~y of M<Ai, 2013, I mailed (served) a true and correct

copy of the within instrument to:
Ada County Public Defender
Attn:Heidi Tolman
Interdepartmental Mail
Boise City Attorney
Interdepartmental Mail

Certificate of Mailing

000097

,

Fl LED
AM.

-::z_

P.M._~/-

Monday, May 20, 20,13
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY: SEAN MILLS
DEPUTY CLERK

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
MAGISTRATE DIVISION
200 W. Front Street, Boise Idaho 83702
STATE OF IDAHO,
Plaintiff.
vs.
Alfredo Lopez Rocha
1006 11th Ave N
Nampa, ID 83687
Defendant.

------~-------~~--~

)
)
)
)
)
)
)
)
)

Case No: CR-MD-2012-0013079

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Review Hearing .... Wednesday, August 21, 2013 .... 02:30 PM
Judge: Theresa Gardunia
I HEREBY CERTIFY that the foregoing is a true and correct copy of this Notice of Hearing entere.
and on file in this office. I further certify that copies of this notice were served as f~1J9ws·

Defendant:

Mailed

Sti_

Hand

De~~

3

Clerk ~ Date tJ

Hand Delivered
Date

k_

Prosecutor:

lnterd-ental Mail

Public Defender:

lnterde~ental Mail ~

Clerk~

Clerk ~

Signatu~__,rfaf~~,.t"1=.<.__,.o..f-'f-.:,...<;l~""""T--Phone ......
( ___.)'"---:f/'------f-i---ff------

:JO

Heidi M Tolman·
200 W Front St Rm 1107
Boise ID 83702
Private Counsel: Mailed
Clerk

"//

Oat~

__________

Signature----------Phone ..____.__

D Ada D Boise D Eagle D G.c."1$.Meridian

Date~

Other: - - - - - - - - - - - - -

Mailed
Hand Delivered- Clerk - - - - Date - - - Dated: 5/20/2013

Signature _ _ _ _ _ _ _ _ _ __
Phone

~-'------------

CHRISTOPHER D. RICH
Clerk of the Court

By:~

Deputy Clerk

Cite Pay Website: https://www.citepayusa.com/payments Supreme Court Repository: https://www.idcourts.us

NOTICE OF HEARING
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:I

I
~11!

. . . . . . . .. - -

!

--~1

I

-·

I
1965 S. Eagle Road, Suite 180
Meridian, Ido.ho 83642
Telephone: 208-288-0649
Fax: 208-288-0651
www.Center.forBehavioralHealth.com

Certificate of Completion
Is Presented to

.Jl(fretfo CJWclia
Successfully completing 16 hours total of Alcohol & Drug Education
A comprehensive program on the biological, psychological, and social dimensions of the disease of chemical dependency

FACILITATOR:
<Danie({e Slied'den

Ii'

DATED:
9rt_ay 18, 2013

'I~

'

NO.--...-w-~4c;.q..~~.....----

A.M.

I/12iBLf>~--MAY 2 9 2013

CHRISTOPHER D. RICH, Clerk
ByLARAAMES
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho ,
Plaintiff-Respondent,

Case No. CRMD12-13079

ORDER GOVERNING
PROCEDURE ON APPEAL

vs.
Alfredo Rocha,
Defendant-A

ellant

Notice of Appeal having been filed herein, and it appearing that a transcript of all the testimony of
the original trial or hearing is required by Appellant to resolve the issues on appeal:
It is ORDERED:

1) That Appellant shall order and pay for the estimated cost of the transcript within 14 days after
the filing of the notice of appeal.
2) That Appellant's brief shall be filed and served on or before June 24, 2013.
3) That Respondent's brief shall be filed and served on or before July 22, 2013.
4) That Appellant's reply brief, if any, shall be filed and served on or before August 12, 2013.
5) Oral Argument will be heard at the Ada County Courthouse on September 4, 2013 at 3:00 pm.

Dated this _13 _ _ day of_May_ 2013.
MICHAEL MCLAUGHLIN
Senior District Judge

ORDER GOVERNING PROCEDURE ON APPEAL - Page 1

000100

CERTIFICATE OF MAILING

I hereby certify that on this _2.q_of _May_, 2013 I mailed (served) a true and
correct copy of the within instrument to:

Boise City Attorney
PO Box 500
Boise, ID 83701-0500
Ada County Public Defender
200 W Front St Suite 117
Interdepartmental Mail

ORDER GOVERNING PROCEJ?URE ON APPEAL - Page 2

000101

, NO.--------=--FILED
A.M _ _ _ _ _
P
•. M.,_ _ __

·z_

JUN 17 2013
CHRISTOPHER D. RICH, Clerk
By AMY LYCAN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
·Pla!ntiff/Respondent,
vs.

Case No. CR-MD-2012-13079
AMENDED NOTICE OF HEARING

ALFREDO ROCHA,
Defendant/Appellant.

PLEASE TAKE NOTICE That the Honorable Michael McLaughlin, District Judge, has
set this matter for Oral Argument on September 13t\ 2013at10:30am, at the Ada County
Courthouse. 200 W. Front, Boise, Idaho. The previous Oral Argument set on_September 4th, 2013
at 3:00 p.m has been vacated.

NOTICE OF~HEARING

000102

CERTIFICATE OF MAILING
I hereby certify that on this 17th day of June, 2013, I mailed (served) a true and correct
copy of the within instrument to:
Boise City Attorney
Interdepartmental Mail
Ada County Public Defender
Interdepartmental Mail

CHRISTOPHERD. RICH
~··"'"'''
Clerk of the Distri~\:-OffH
1{J ''••,
Ada County, I~1~:••••••••f10''~
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NOTICE OF HEARING

~~

....

FOR AD/\ c,Q ,,,,

000103

----F-JL~,M.

S30

JUN 24 2013
CHRISTOPHER 0. RICH, Clerk

.ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho ·83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

By AMY LYCAN
rl!=Pf.ITV

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
.

~

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)
)
)
)
)

Plaintiff,

.

Vs.

.ALFREDO ROCHA,
Defendant.

Criminal No.

MD 12 13079

ORDER EXTENDING BRIEFING

SCHEDULE

)
)

---------------------------~

The parties,

having stipulated and agreed,

and good cause

appearing therefrom;
IT

IS

HEREBY

ORDERED,

~

THIS

DOES

ORDER,

that

the

briefing schedule is extended for the appellants brief with the
brief

being

due

by

the

1st

day

of

July,

2013

in

the

above

entitled matter.

DATED, this

l i day

of

_JJ_~~
District

ORDER EXTENDING BRIEFING SCHEDULE

000104

,

'.

CERTIFICATE OF MAILING
I hereby certify that on this 25th day of June, 2013, I mailed (served) a true and correct
copy of the within instrument to:
Boise City Attorney
Interdepartmental Mail
Ada County Public Defender
Interdepartmental Mail

NOTICE OF HEARING

000105

F_I~"' i~

,!

:

_____

JUL O1 2013
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff-Respondent,

v.

)
)
)
)

Case No. MD-12:13079

)

ALFREDO ROCHA,
Defendant-Appellant.

)
)
)
)

APPELLANT'S BRIEF

----------'--->
BRIEF OF APPELLANT
APPEAL FROM THE MAGISTRATE COURT OF THE FOURTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

HONORABLE THERESA GARDUNIA
Magistrate Judge

HEIDI TOLMAN
Deputy Ada County Public Defender
l.S.B. # 8648
200 W. Front Street, Suite 1107
Boise, Idaho 83702
208-287-7 400

ADAM DINGELDEIN
Assistant City Attorney
Boise City Attorney's Office
P.O.Box500
Boise, Idaho 83701
208-384-3870

ATTORNEYS FOR
DEFENDANT-APPELLANT

ATTORNEY FOR
PLAINTIFF-RESPONDENT

000106

STATEMENT OF THE CASE
Nature of the Case and Course of Proceedings
Mr. Rocha exercised his constitutional right to a jury trial on January 11, 2013;
and was convicted by a jury of Driving Under the Influence. (1/11/2013 Tr., p.127,
Ls.13-16). Mr. Rocha now timely appeals.
On appeal, Mr. Rocha asserts the following: 1) that the trial court erred in
admitting irrelevant evidence over Defendant's objection; 2) that the prosecutor
committed misconduct when: it placed before the jury facts not in evidence, and it
improperly shifted the burden of proof; and 3) that there was insufficient evidence to
prove beyond a reasonable doubt that Alfredo Rocha was driving or in actual physical
control while under the influence of an intoxicating substance.
Statement of the Facts
Alfredo Rocha was sleeping in his disable vehicle, with the hood open and
resting against the windshield, when Officer Shannon Taylor of the Boise City Police
Department approached his vehicle on September 1, 2012 at approximately 4:45 a.m.
(1/11/13 Tr. p.22, Ls.16-23)(1/11/13 Tr. p.56, Ls.8-10). The officer observed the vehicle
for ten to fifteen minutes before approaching the vehicle. (1/11/13 Tr. p.53, Ls.4-7).
There were two individuals in the vehicle, both of them we're laying back with their
heads against the headrest. (1/11 /13 Tr. p.23, Ls.16-23). The officer called for an
assist and waited another 10 minutes for the assist to arrive. (1/11/13 Tr. p.23, L.22 p.24, L.1 ). The officer then approached the vehicle and proceeded to wake up the
sleeping driver. (1/11 /13 Tr. p.24, Ls.6-11 ). The officer is unaware as to how long Mr.
Rocha had been sleeping on the side of the road. (1/11/13 Tr. p.55, Ls.17-22).The
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officer observed Mr. Rocha's hands in his lap, palms up with a cell phone in his right
hand. (1/11/13 Tr. p.53, Ls.12-15).
The officer observed an odor of an alcoholic beverage, slow and deliberate
speech, and bloodshot and glassy eyes.

(1/11/13 Tr. p.24, Ls.21-25).

Mr. Rocha

admitted to the officer that he had been drinking at around 7:30 p.m., which was not
recorded by the officer in her report. (1/11/13 Tr. p.54, Ls.2-13). Mr. Rocha further
advised the officer that another vehicle had come by to help at around 2:45 or 3:45 but
was not sure as to the exact time. (1/11/13 Tr. p.55, Ls.22 - p.56, Ls.7). The officer
admitted that there is potentially two (2) hours that Mr. Rocha could potentially have
been parked on the side of the road.

(1/11/13 Tr. p.56, Ls.1-14). The officer was

concerned because she believed he had been driving, but the vehicle was not running.
(1/11/13 Tr. p.25, Ls.7-13).

Based on the officer's observations she asked the

defendant to perform Field Sobriety Tests; Mr. Rocha did not pass any of the
administered tests. (1/11/13 Tr. p.39, Ls.18-21).

Mr. Rocha was then placed under

arrest for DUI. (1/11/13 Tr. p.40, Ls.1-2).
The officer advised Mr. Rocha of the Administrative License Suspension waited
the required 15 minute period at which time Mr. Rocha refused to provide a breath
sample. (1/11/13 Tr. p.47, Ls.18-25). Mr. Rocha advised the officer that he understood
the consequences of not providing a breath sample. (1/11 /13 Tr. p.48, Ls.3-6). The
officer admitted that she is familiar with Idaho Code § 18-8002 and that she is required
by law to take one or more evidentiary test to determine the concentration of alcohol or
the presence of drugs or other intoxicating substances. (1/11/13 Tr. p.79, Ls.6-19).
The officer testified that it is not the policy of the Meridian Police Department to force a

3 Appellants Brief
000108

blood draw or take a urine sample. ( 1/11 /13 Tr. p.48, Ls.16-20). However the officer
admitted that based on the statute and current case law she is aware that she could use
force to obtain an evidentiary sample. (1/11/13 Tr. p.79, Ls.21 - p.80, Ls.6).
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ISSUES

I.

Did the trial court err in admitting irrelevant evidence over defendant's
objections?

II.

Did the prosecutor commit misconduct when it: placed before the jury facts
not in evidence; and improperly shifted the burden of proof?

Ill.

Was there sufficient evidence to prove beyond a reasonable doubt that
Alfredo Rocha was driving or in actual physical control of a motor vehicle
while under the influence of an intoxicating substance?
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ARGUMENT
I.
The Trial Court Erred In Admitting the Administrative License Suspension Advisorv
Form Over the Defendant's Objection Because It Was Not Relevant To Any Element Of
The Crime.

A.

Introduction
Mr. Rocha asserts that the trial court erred by failing to sustain objections to

irrelevant evidence specifically admitting the Administrative License Suspension
Advisory Form which was admitted as State's Exhibit 3.
B.

Standard of Review
When reviewing a trial court's evidentiary rulings, including those made over

objections, the Court applies an abuse of discretion standard. State v. Field, 144 Idaho
559, 564 (Idaho, 2007)). When determining whether the trial court abused its discretion,
this Court must ascertain: (1) "whether the trial court correctly perceived the issue as
one of discretion;" (2) "whether the trial court acted within the outer boundaries of its
discretion and consistently with the legal standards applicable to the specific choices
available to it;" and (3) "whether the court reached its conclusion by an exercise of
reason." State v. Johnson, 148 Idaho 664, 669 (Idaho 2010).
C.

The Trial Court Erred When It Admitted The Administrative License Suspension
Form As State's Exhibit 3.
If evidence is not relevant, it should not be admitted. If irrelevant evidence is

admitted, then the focus on appeal should be whether or not such error prejudiced the
objecting party." State v. Cannady, 137 Idaho 67, 70, 44 P.3d 1122 (2002). A judgment
may not be disturbed on appeal due to error in an evidentiary ruling unless the error
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affected the substantial rights of a party. White v. Mock, 140 Idaho 882, 891, 104 P.3d
359, 365 (2004).
Evidence is relevant if it has "any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable
than it would be without the evidence." I.RE. 401; State v. Byington, 132 Idaho 597,
603, 977 P.2d 211, 217 (Ct.App.1998). Whether evidence is relevant is an issue of law.
Evidence, although relevant, may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice. I.RE. 403. The trial court's conclusions of
whether the probative value of the evidence is substantially outweighed by the danger
of unfair prejudice is reviewed under an abuse of discretion standard. State v. Page,
135 Idaho 214, 219, 16 P.3d 890, 895 (2000).
Mr. Rocha contends that the trial court erred when it failed to sustain objections
to the admission of State's Exhibit 3 the Administrative License Suspension Advisory
From. While it is proper for the State to utilize the arrestee's refusal of the BAC test as
evidence at trial it was improper for the trial court to admit the Administrative License
Suspension Advisory Form as State's Exhibit 3 because it improperly references
penalty or punishment. State v. Green, 149 Idaho 706, 711 (Ct.App. 2010)
Prior to the presentation of evidence, the Court instructed the jurors as follows:
"your duties are to determine the facts and to apply the law set forth
in my instructions to those facts and in this way decide the case. . .. You
must consider the instructions as a whole, not picking out some and
disregarding others."
(1/11/11 Tr., p.4, Ls.1-9). The Court further instructed the jury to:
"not concern yourself with the subject of penalty or punishment.
That subject must not in any way affect your deliberation or your verdict in
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this case. If you find the defendant guilty, it will be my duty to determine
what the appropriate penalty or punishment should be."
(1/11/13 Tr., p.8, Ls.2-8).
The admission of this evidence is harmful and was used during closing argument
by the prosecutor to appeal to the passions and prejudices of the jury. During closing
argument the prosecutor used State's Exhibit 3 as follows:
"why didn't he blow? When you go back into chambers to
deliberate, you will be given State's Exhibit *-003. This is the notification
of suspension. This is the administrative license suspension. The ALS.
This document is given to the suspect, to the defendant, for them to read.
It is also played out loud through an audio speaker so they can also hear if
they choose not to read.
The reason it's given to them twice like that is because it is serious.
What this form tells a suspect is that if they refuse to participate in a
breath test or blood test or whatever happens to be, in this case it is the
breath test. If they refuse that breath test, there are penalties and those
penalties are significant. The person is fined.
The second, real problem, one year absolute driver's license
suspension. That means no driving to work. That means no driving to
school. That means no driving for a year. When you are put in that
position of giving a breath sample, do I give this sample and let them know
what my breath alcohol is, or do I refuse and accept these consequences.
That's what the defendant did. He did not want to reveal his breath
alcohol.
The defendant shows [chose] to take those penalties rather than let
you know what his alcohol concentration was. Why not blow and let us
know? What's going on up there that he didn't want to let us know?
... he is not under the influence he should be clear enough to
recognize I should just take this test and maybe I will walk out of here.
That's the logical logic. Take the test. You are under. You get out of
here. The reason you don't blow is because you know you are going to be
over. Because you know you had too much to drink because you passed
out in your car on the side of the road. That's why you don't blow."
(1/11/13 Tr. p.94, L.1 - p.96, L.3)
Even if the evidence admitted is relevant, the value of the challenged
evidence is substantially outweighed by the probative effect of the evidence.
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Furthermore, the admission of this evidence cannot be seen as harmless error.
In order for the evidence to be relevant it "must be sufficiently established as fact
and relevant as a matter of law to a material element of the charged offense.
State v. Pepcorn, 152 Idaho 678, 688, 273 P.3d 1271, 1281 (2012). The state

argued that the Administrative License Suspension Advisory Form was "relevant
to make sure that the fact that the defendant was fully advised of what the ALS is
and the consequences of the breath test are - he was made aware of that."
(1/11/13 Tr., p.45, Ls.4-8).

Mr. Rocha contends that his knowledge of an

Administrative procedure has no relevance to whether he was driving under the
influence. The State cannot and did not point to an element for which that piece
of evidence was being used to prove. The State further improperly used that
evidence to suggest or imply consciousness of guilt.
Because the evidence is not relevant to a permitted purpose, it is next
necessary to determine whether its admission was harmless.

In applying the

harmless error test articulated by the Supreme Court in Chapman v. California,
386 U.S. 18 (1967). See also State v. Perry, 150 Idaho 209, 222, 245 P.3d 961,
974 (2010). The defendant must establish an error, the burden then lies with the
State to demonstrate that the error was harmless beyond a reasonable doubt. In
this case the error cannot be said to be "surely unattributable to the error." While
there is some evidence on which the jury could have based its verdict, including
odor of alcohol, slow and deliberate speech, glassy and blood shot eyes, and the
failure of evidentiary testing; there is no specific evidence that Mr. Rocha was
driving or in actual physical control of a motor vehicle while his breath alcohol
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was above a .08 or while he was under the influence of an intoxicating
substance.

This evidence was

used to

improperly argue to the jury

consciousness of guilt and the State cannot show beyond a reasonable doubt
that this evidence did not contribute to the verdict obtained. Therefore, because
the error affected Mr. Rocha's right to a fair trial the judgment of conviction must
be vacated and remanded to the magistrate court for a new trail.
ARGUMENT

11.
The Prosecutor Committed Misconduct When he 1) placed before the jury facts not in
evidence; and 2) improperly shifted the burden of proof.

A.

Introduction
Mr. Rocha asserts that the prosecutor violated his right to a fair trial and denial of

his due process rights when the prosecutor placed before the jury facts not in evidence
and improperly shifted the burden of proof.
B.

The Prosecutor Committed Misconduct When he 1) placed before the jury facts
not in evidence; and 2) improperly shifted the burden of proof.
1. The prosecutor committed misconduct when he placed before the jury
facts not in evidence.
In State v Field the Supreme Court of Idaho held that the standard of review for

claims of prosecutorial misconduct when there has been a contemporaneous objection
is as follows: 1) the Court must determine factually if there was prosecutorial
misconduct, 2) then the court must determine whether the error was harmless.

144

Idaho 559, 571 (2007). The burden rests on the State to prove that the error was not
harmless. Id.
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Closing argument serves to sharpen and clarify the issues for resolution by the
trier of fact in a criminal case. State v. Gross, 146 Idaho 15, 18 (Ct.App.2008). Its
purpose is to enlighten the jury and to help the jurors remember and interpret the
evidence.

Id.

It is plainly improper for a party to present closing argument that

misrepresents or mischaracterizes the evidence. State v. Felder, 150 Idaho 269, 274
(Ct.App. 2010). In addition, it constitutes misconduct for a prosecutor to place before
the jury facts not in evidence.

Id.

Furthermore, appeals to emotion, passion or

prejudice of the jury through use of inflammatory tactics are improper. State v. Smith,
117 Idaho 89, 898, 792 P.2d 916, 923 (1990).
During the State's rebuttal the following colloquy took place:
"Defense counsel suggests that the state - or sorry, that the
Meridian Police Department should forcibly subject you to a test because
State code allows that. I can tell you in my experience as a prosecutor I
am aware that other jurisdictions do in fact force you to do a blood draw if
you refuse a breath test. ·
Now the simple fact that Meridian and their City Council and their
police department has chosen not to go that route, has chosen not to force
people to do a blood draw, well, I think that says something about City
Council Meridian police department. The fact that they are legally allowed
to do that is one thing. The fact that they choose not to force someone
into that shouldn't be held against them.
There is any number of reasons why the City of Meridian has
chosen not to go that route. Obviously cause some kind of liability. So
some jurisdictions are -"
Defense Counsel: Objection, Judge. Facts not in evidence.
The Court: I will overrule the objection.
"Some jurisdictions don't want to take that risk. They don't want to
go down that road."
·
(1/11/13 Tr., p.122, L.25- p.123, L.24). Furthermore during deliberations the jury sent
a question to the judge which read as follows "when did Meridian City start the change
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on blood draws after refusal to take breathalyzer and since the change have they
requested any blood draws."
In State v. McClain,_ P.3d_, 2012 WL 5377657 (Ct.App. 2012) the Court of
Appeals was asked to look at the issue of the persistent violator enhancement. In that
case:
"during deliberations, the jury sent three separate notes to the court
pertaining to the lack of evidence identifying third degree assault as a
felony under . Oregon law. The court directed the jury to continue
deliberations, and the jury ultimately found that McClain had been
convicted of felony assault in Oregon. When McClain later filed a motion
for judgment of acquittal on the persistent violator enhancement, the
district court denied the motion.
McClain asserts that on this record it is apparent that there was
insufficient evidence to establish that the Oregon conviction was for a
felony. We agree."
Id. at *9. The Court held that the record plainly did not indicate whether a third degree

assault was a felony, and no other evidence in the record answered that question. The
Court further indicated that the State did not introduce copies of the applicable Oregon
statutes that could have identified the offense as a misdemeanor or as a felony.
Mr. Rocha asserts that the trial courts failure to sustain the objection to facts not
in evidence and to strike the argument by the prosecutor, or in the least to instruct the
jury that the prosecutor's statements are not evidence is not harmless. As is similar to
McClain, based on the questions from the jury regarding the Meridian city policy

regarding blood draws it cannot be said beyond a reasonable doubt that the jury would
have reached the same result without the admission of the challenged argument.
2.

The prosecutor committed misconduct when he improperly shifted
the burden of proof.
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While our system of justice is adversarial in nature and the prosecutor is
expected to be diligent and leave no stone unturned, he is never the less expected and
required to be fair. Field, 144 Idaho at 571. In Field, the Supreme Court also identified
the standard of review for claims of prosecutorial misconduct when there is no
contemporaneous objection. Id.

A conviction will be reversed for prosecutorial

misconduct only if the conduct is sufficiently egregious so as to result in fundamental
error.

Id.

"Misconduct will be regarded as fundamental error when it "goes to the

foundation or basis of a defendant's rights or ... to the foundation of the case or take[s]
from the defendant a right which was essential to his defense and which no court could
or out to permit him to waive."

State v. Severson, 147 Idaho 694, 716 (2009).

"However, even when prosecutorial misconduct has resulted in fundamental error, the
conviction will not be reversed when that error is harmless. Field, 144 Idaho at 571.
Under the harmless error doctrine, a conviction will stand if the appellate court is
convinced beyond a reasonable doubt that the same result would have been reached
by the jury had the prosecutorial misconduct not occurred. Id.
The role of the prosecutor is to present the government's case earnestly and
vigorously, using every legitimate means to bring about a conviction, but also to see that
justice is done and that every criminal defendant is afforded a fair trial. State v. Babb,
125 Idaho 934, 942, 877 P.2d 905, 913 (1994). Although the Court has recognized the
imposition of certain well-accepted restrictions beyond which the prosecutor's argument
may not go without running afoul of its function, the propriety of a given argument will
depend largely on the facts of each case. Darden v. Wainwright, 477 U.S. 168, 106
S.Ct. 2464, 91 L.Ed.2d 144 (1986). The function of appellate review is not to discipline
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the prosecutor for misconduct, but to ensure that any such miscondact did not interfere
with the defendant's right to a fair trial. State v. Reynolds, 120 Idaho 445, 451, 816 P.2d
1002, 1008; see a/so State v. Ruth, 102 Idaho 638, 640-41, 637 P.2d 415, 417-18
(1981).
Misconduct may occur by the prosecutor diminishing or distorting the State's
burden to prove the defendant's guilt beyond a reasonable doubt. State v. Felder, 150
Idaho 269, 274 (Ct.App.2011 ). The requirement that the State prove every element of a
crime beyond a reasonable doubt is grounded in the constitutional guarantee of due
process. Id. The Court in Felder further held that

"thi~

standard of proof plays a vital

role in the American scheme of criminal procedure because it provides concrete
substance for the presumption of innocence-the bedrock axiomatic and elementary
principle whose enforcement lies at the foundation of the administration of our criminal
law. Id. citing In re Winship, 397 U.S. 358, 363, 90 S.Ct. 1068, 1072, (1970).
The prosecutor has the right to identify how, from the prosecutor's perspective,
the evidence confirms or calls into doubt the credibility of a particular witness. However
in this case the prosecutor's remarks were as follows:
"Now, in this particular case the defendant refused to give a breath
sample. Why did he refuse? If he wasn't under the influence he should
have blown.
If he didn't feel impaired he should have blown.
Consciousness of guilt. That's why you don't blow."
(1/11/13 Tr., p.122, Ls.18-23). The prosecutor was entitled to make reference to the
fact that Mr. Rocha efendant did not blow and that if he was not under the influence of
alcohol he should have blown. The line is crossed however when the prosecutor makes
the remark about "consciousness of guilt" and "that's why you don't blow."
Consciousness of guilt allows or instructs the jury to infer that because he refused a
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breath test he is guilty.

That is exactly what the prosecutor asked the jury to do.

However, the defendant in any case has the right to refuse, and it would seem that if
such a right exists, which is why the Administrative License Suspension Advisory is in
effect, that when the defendant exercises that right not to submit to the test, that right is
rendered valueless because the jury can draw an inference of guilt.
Mr. Rocha has an absolute constitutional right against self-incrimination as
provided by the Fifth Amendment to the United States Constitution and applicable to the
states through the Fourteenth Amendment. This right against self-incrimination goes
directly to the foundation or basis of Mr. Rocha's rights and cannot be taken away.
When the prosecutor argued consciousness of guilt it impermissibly shifted the burden
to the Defendant to prove that he was not under the influence when he has an absolute
right to refuse and accept the penalty outlined in the Administrative License Suspension
Advisory Form. Furthermore because State's Exhibit 3 (ALS Form) was admitted and
allowed in with the jury during deliberations, there is no way this Court can be sure that
the same result would have been reached had the misconduct and argument about
consciousness of guilt not occurred.
ARGUMENT

111.
There Was Insufficient Evidence To Prove Beyond A Reasonable Doubt That Alfredo
Rocha Was: 1) Driving or In Actual Physical Control Of A Motor Vehicle; 2) While Under
The Influence Of An Intoxicating Substance.
A.

Introduction
Mr. Rocha asserts that there was insufficient evidence to convict him of driving

under the influence. Specifically, there was no or limited evidence regarding whether he
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was actually driving or in actual physical control of a motor vehicle while under the
influence of an intoxicating substance.
B.

There Was Insufficient Evidence To Prove Beyond A Reasonable Doubt That
Alfredo Rocha Was Driving Or In Actual Physical Control Of A Motor Vehicle
While Under The Influence Of An Intoxicating Substance.
The evidence presented by the State is insufficient to sustain a conviction and

there was not substantial evidence presented at trial upon which rational triers of fact
could find guilt beyond a reasonable doubt. St. v. Barlow, 113 Idaho 573 (Ct. App.
1987). Evidence is sufficient to sustain a conviction if there is substantial evidence
upon which a rational trier of fact could conclude that the defendant's guilt as to each
material element was proved beyond a reasonable doubt. St. v. Matthews, 124 Idaho
806 (Ct. App. 1993).
A person is "under the influence" for purposes of section 18-8004, if the person's
ability to drive is impaired in some identifiable way by alcohol, drugs, intoxicating
substances, or some combination thereof. The state must prove more than a driving
impairment, the state must also present evidence, besides the impairment itself,· to
prove that the impairment was caused by alcohol, drugs, or intoxicating substances.
The term intoxicated therefore has two components: (1) impairment; (2) caused by
alcohol or drugs.
Lay testimony regarding observations of a person's behavior and actions,
including FST's can be used to show impairment, one of the necessary elements.
However, it is not enough for the State to prove that Mr. Rocha was impaired. To
establish the elements of a DUI offense, the State must prove beyond a reasonable
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doubt that Mr. Rocha drove or was in actual physical control of a motor vehicle while
under the influence of alcohol. See l.C. § 18-8004(1 )(a). (emphasis added)
An accused's right to demand proof of the State's case beyond a reasonable
doubt is of "surpassing importance."
(2000).

Apprendi v. New Jersey, 530 U.S. 466, 476

The right to demand proof beyond all reasonable doubt is a bedrock

constitutional principle.

See In re Winship, 397 U.S. 358 (1970) ("Although virtually

unanimous adherence to the reasonable-doubt standard in common-law jurisdictions
may not conclusively establish it is as a requirement of due process, such adherence
does 'reflect a profound judgment about the way in which law should be enforced and
justice administered."' (quoting Duncan v. Louisiana, 391 U.S. 145, 155 (1968)).
"Simply stated, the fact that defendant is 'probably' guilty does not equate with guilt
beyond a reasonable doubt." People v. Ehlert, 811 N.E.2d 620, 631 (Ill. 2004).
In State v. Crawford, 130 Idaho 592, 944 P.2d 727 (Ct. App. 1997), it was stated
that:
[a]ppellate review of the sufficiency of the evidence is limited in scope. A
judgment of conviction, entered upon a jury verdict, will not be overturned
on appeal where there is substantial evidence upon which a reasonable
trier of fact could have found that the prosecution sustained its burden of
proving the essential elements of a crime beyond a reasonable doubt ...
[w]e will not substitute our view for that of the jury as to the credibility of
the witnesses, the weight to be given to the testimony, and the reasonable
inferences to be drawn from the evidence ... [m]oreover, we will consider
the evidence in the light most favorable to the prosecution.
Id. at 594-595, 944 P.2d at 729-730 (citations omitted).
In State

v. Mitchell, 130 Idaho 134, 937 P.2d 960 (Ct. App. 1997), it was noted

that, "[e]vidence is regarded as substantial if a reasonable trier of fact would accept it
and rely upon it in determining whether a disputed point of fact has been proved." Id. at
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135, 937 P.2d at 961. "The challenge to the sufficiency of the evidence is not based on
a technical or subtle defect. The defense simply says that there was not enough
admissible evidence to convict the defendant." State v. Faught, 127 Idaho 873, 877,
908 P.2d 566, 570 (Ct. App. 1995).
Without any evidence regarding whether Mr. Rocha was under the influence of
alcohol or an intoxicating substance at the time he was driving or in physical control of a
motor vehicle there is not substantial and competent evidence to support a verdict of
guilty. Mr. Rocha contends that there was no evidence from which the jury in his case
could draw reasonable and justifiable inferences of guilt. State v. Ojeda, 119 Idaho 862,
810 P.2d 1148 (Ct.App.1991).
On appeal, it is clear the Court is precluded from substituting its judgment for that
of the jury as to the credibility of the witnesses, the weight of the testimony and the
reasonable inferences to be drawn from the evidence. State v. Campbell, 104 Idaho
705, 718-19, 662 P.2d 1149, 1162-63 (Ct.App.1983).

The Court must review the

evidence, and permissible inferences that can be drawn reasonably from the evidence,
in the light most favorable to the respondent. State v. Slawson, 124 Idaho 753, 757,
864 P.2d 199, 203 (Ct.App.1993). Where there was substantial evidence upon which
any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt, we will not set aside a judgment of conviction entered upon a jury
verdict. Id.
In this case the evidence which was admitted at trial was that the officer
observed a red passenger car parked on the east side of the road at Locust Grove and
Victory. (1/11/13 Tr. p.22, Ls.16-23). The hood of the vehicle was up, and leaning
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against the front windshield of the car. (1/11/13 Tr. p.22, Ls.16-23). When the officer
stopped her vehicle and approached the suspect car she was able to see two men in
the vehicle, both had their heads resting against the headrest. ( 1/11 /13 Tr. p.23, Ls.1323). The officer called for an assist and waited about ten minutes for that assist to
arrive. (1/11/13 Tr. p.23, L.21 - p.24 L.1 ).

The officer had to wake up the driver who

was sleeping in the vehicle, the key was in the ignition but the vehicle was not turned on
or running. (1/11/13 Tr. p.24, L.5 - p.25 L.13).
No evidence was admitted with regard to the time at which Mr. Rocha was
driving, nor was any evidence admitted that he was under the influence of alcohol an
intoxicating substance at the time he was driving. When the Officer approached the car
it was parked. She watched the car for arguably twenty-five (25) minutes before making
contact with the occupants. She never saw Mr. Rocha drive. No one ever saw Mr.
Rocha drive and there was no evidence of any driving pattern.

The vehicle was

inoperable, on the side of the road with the hood up leaning against the windshield.
There was no evidence presented by the State as to how long Mr. Rocha was on the
side of the road. In fact evidence was admitted that he could possibly have been there
for up to 2 hours. No rational trier of fact can make a reasonable inference that Mr.
Rocha was under the influence at the time he was driving because it would be pure
speculation. The State laid a factual basis that he may have been impaired at the time
the officer made contact, but no leap can be made to any time prior to that.
Consequently, there was not substantial and competent evidence which would
lead a reasonable trier of fact to infer that Mr. Rocha was driving under the influence.
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CONCLUSION
For the reasons set forth above, Mr. Rocha respectfully requests that this court
vacate his judgment of conviction and enter a judgment of acquittal.
DATED this 1st day of July 2013.

HEIDI TOLMAN I ~
Attorney for Defendant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this 17th day of July 2013, I caused to be served a true

and correct copy of the foregoing document in the above-captioned matter to:
ADAM DINGLEDEIN
Boise City Prosecutor's Office

By interdepartmental mail
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Attorney for Plaintiff/Respondent
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
)
Plaintiff/Respondent,
)
)
vs.
)
)
ALFREDO ROCHA,.
)
)
Defendant/Appellant.
)
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THE STATE OF IDAHO,

Appeal Case No. CR-MD-2012-0013079

MOTION FOR EXTENSION OF TIME FOR
FILING RESPONDENT'S BRIEF

Respondent, State of Idaho, by and through Adam Dingeldein, Assistant City Attorney,
moves this Court for an order extending the time in which the state's brief will be due until
August 2, 2013.
This motion is based on the following:
1.

The Appellant was allowed ten weeks from the date of the transcript lodging to
submit his initial brief.

v

2.

The Appellant was allowed an additional week (eleven total weeks) for his brief.

3.

The current scheduling order only allows the state three weeks to respond.
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4.
•

The state's handling attorney had previously arranged vacation plans for July 22
through July 29, 2013.

5.

The state's handling attorney has an eight week old baby at home and is not
getting a recommended 7-8 hours of sleep each night.

Respectfully submitted this

1- .day of July 2013.

Adam Dingeldein
Assistant City Attorney
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· CERTIFICATE OF SERVICE

I hereby certify that I have on this _ _9.__·_day of July 2013, served the foregoing
document on all parties of record as follows:

Heidi Tolman
Ada County Public Defender's Office
200 W. Front, Suite 1107
Boise, ID 83702

D
D
D

$

U.S. Mail
Personal Delivery
Facsimile
Other: Intu-Jti'--<- ~wi I &J./o'!l

t!lMV17

Adam Dingeldein
Assistant City Attorney
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:

"

CARY B. COLAIANNI
BOISE CITY ATTORNEY
Adam Dingeldein
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 7764
Attorney for Plaintiff/Respondent
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff/Respondent,
vs.
ALFREDO ROCHA,
Defendant/Appellant.

)
)
)
)

Appeal Case No. CR-MD-2012-0013079

)
)
)
)
)

ORDER EXTENDING TIME FOR FILING
RESPONDENT'S BRIEF

~------------~)
The State has requested an extension oftime in which the State's brief will be due.
IT IS HEREBY ORDERED that the State's request for extension is granted.

The

Respondent's brief shall be due on August 2, 2013.
DATED this _ _ _ _ _ day of July 2013.

District Court Judge
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Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 7764
Attorney for Plaintiff/Respondent
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff/Respondent,

vs.

)
)
)
)
)
)

)
)

ALFREDO ROCHA,

Appeal Case No. CR-MD-2012-0013079

ORDER EXTENDING TIME FOR FILING
RESPONDENT'S BRIEF

Defendant/Appellant.
)
~~~~~~~~~)
The State has requested an extension of time in which the State's brief will be due.
IT IS HEREBY ORDERED that the State's request for extension is granted.

The

Respondent's brief shall be due on August 5th, 2013.
DATED this

f
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CERTIFICATE OF MAILING
I hereby certify that on this 18th day of July, 2013, I mailed (served) a true and correct
copy of the within instrument to:
Ada County Public Defender
Attn: Heidi Tolman
Interdepartmental Mail
Boise City Attorney
Attn:Adam Dingeldein
Interdepartmental Mail

Certificate of Mailing

000132

lj

"'°'

NO
._,

A.t111.-----

)S

_P.M.-_:.,_--

AUG - \ 2013

CARY COLAIANNI
BOISE CITY ATTORNEY

CHRlS11...Ji-'r1t:R O. RICH, Clerk
'sy KATRINA CHRISTENSEN
OEf'UfY

ADAM DINGELDEIN
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
P.O. Box 500
Boise, Idaho 83701-0500
Telephone: (208) 384-3870
Idaho State Bar No. 7764
Attorney for Plaintiff/Respondent

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff/Respondent
vs.
ALFREDO LOPEZ ROCHA,
Defendant/Appellant.

)
)
) Case No. CR-MD-2012-0013079
)
)
)

) RESPONDENT'S BRIEF
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COMES NOW, the Respondent by and through Adam Dingeldein, Assistant City
Attorney, and hereby files its Respondent's Brief in the above-captioned matter.
STATEMENT OF THE CASE
Nature of the Case
The Defendant, Alfredo Rocha (Rocha), appeals from the judgment of conviction

.

imposed after the jury verdict finding Rocha guilty of Driving Under the Influence (DUI)
'

pursuant to Idaho Code§ 18-8004(1)(a).,
Statement of Facts and Course of Proceedings
On September 1, 2012, at approximately 4:30 a.m., Meridian City Police Officer
Shannon Taylor was driving northbound on Locust Grove in Meridian (Tr., pp. 19-21 ), when she
noticed a red passenger car stopped on the east side of the road with the hood up and leaning
against the windshield. (Tr., p. 22, Ls. 16-20.) The two occupants in the vehicle, both in the
front seats, were not moving (Tr., p. 22, Ls. 20-23), and appeared to be sleeping. (Tr. p. 23, L.
16 -p. 24, L.7.) Officer Taylor had to wake the driver up. (Tr., p. 24, Ls. 2-7.) The driver was
identified from his Idaho driver's license as Alfredo Rocha. (Tr. p. 24, Ls. 8-14.)
Upon speaking with Rocha, Officer Taylor smelled an odor of an alcoholic beverage
coming from Rocha's breath, his speech was very slow, deliberate, and slurred, his eyes
, appeared bloodshot and glassy, and he was disoriented and confused. (Tr. p. 24, L. 19 -p. 25. J,,.
4.) Officer Taylor saw the keys to the vehicle were ·still in the ignition, which was in the "on"
position, although the engine was not running. (Tr., p. 25, Ls. 5-11.) Rocha admitted that he was
driving his friend (the passenger) home and that he had driven to that location. (Tr. p. 25, Ls. 142 i.) Rocha also admitted to drinking four beers and stated that he had had those beers

1
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approximately two hours prior. (Tr. p. 26, Ls. 2-8.) Officer Taylor then asked how long Rocha
had been at that location and Rocha responded with a convoluted answer of being at a friend's
house, then a friend's work and at some point, at a bar drinking. (Tr. p. 26, Ls. 9-18.)
Officer Taylor then had Rocha step out of the vehicle and perform Standard Field
Sobriety Tests (SFSTs). (Tr., p. 29, L. 8 -p. 37, L. 2.) Rocha stµmbled when exiting the vehicle.
(Tr. p. 40, Ls. 15-18.) Rocha failed the SFSTs. (Tr., p. 37, L. 4 - p. 39, L. 21.) Officer Taylor
arrested Rocha for DUI and transported him to the Meridian Police station to test his breath for
blood alcohol concentration (BAC).
Prior to BAC testing, Officer Rocha provided Rocha with a copy of the ALS advisory
.form and played a verbatim audio recording of the ALS form. (Tr. p. 43, L. 23 - p. 44, L. 24.)
Rocha refused to provide a breath sample. (Tr. p. 47, L. 18 - p. 48, L. 6.) Rocha was issued a
uniform citation charging him with DUI, noting his refusal. (Register of Action in CR-MD-20120013079.)
Rocha plead not guilty and on January 11, 2013, a jury trial was held before the
)

Magistrate Court. (Tr., pp. 1-130.) Officer Taylor's testimony provided the evidence relied upon
at trial. (Tr., pp. 19-84.) Rocha did not testify and did not present any evidence. (Tr., p. 84, Ls. 57.) The jury found Rocha guilty of DUI. (Tr., p. 127, Ls. 1-16.) Rocha filed a

tim~ly

notice of

appeal from his judgment of conviction entered February 26, 2013. (Register of Action in CRMD-2012-0013079.)

2

000138

ISSUES

Rocha has phrased the issues on appeal as follows:
I.

Did the trial court err in admitting irrelevant evidence of
defendant's objections?

II.

Did the prosecutor commit misconduct when it: placed before the
jury facts not in evidence; and improperly shifted the burden of
proof?

III.

Was there sufficient evidence to prove beyond a reasonable doubt
that Alfredo Rocha was driving or in actual physical control of a
motor vehicle while under the influence of an intoxicating
substance?

.-

(Appellant's Br., p. 5.)
The State rephrases the issues on appeal as follows:
1.

Has Rocha failed to establish the Magistrate Judge erred in admitting evidence of
his refusal to provide a breath sample for BAC testing as required by Idaho's
implied consent law?

2.

Has Rocha failed to demonstrate the prosecutor, in closing rebuttal argument,
committed prosecutorial misconduct by:

3.

(a)

arguing, over Rocha's objection, which the Magistrate Court overruled,
that Meridian Police does not conduct forced blood draws or urine
collection for BAC testing in DUI cases because ofliability, or

(b)

arguing, without any objection, the jury could infer consciousness of guilt
from Rocha's refusal to submit a breath sample for BAC testing?

When viewed in the light most favorable to the State, has Rocha failed to meet his
burden of showing the State failed to present sufficient evidence to prove beyond
a reasonable doubt that Rocha drove or was in actual physical control of his car
while impaired by drugs and/or alcohol?

3
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ARGUMENT
I.

ROCHA HAS FAILED TO ESTABLISH THE MAGISTRATE COURT ERRED
IN ADMITTING EVIDENCE OF THE ALS ADVISORY FORM CONTENTS
OVER HIS OBJECTION
A.

The Magistrate Court Correctly Concluded the ALS Advisory Form was
Relevant to Officer Taylor's Testimony About Rocha's Refusal Despite Being
Notified of the Consequences of His Refusal.
1.

Introduction

'

Rocha contends the Magistrate Court erred in admitting evidence of the ALS advisory
form over his objection, because he claims, although Rocha's refusal was admissible, the ALS
advisory form was not relevant to the charge of DUI. (Appellant's Br., pp. 6-10.) Contrary to his
contention, the evidence was relevant to support Officer Taylor's testimony and show Rocha's
refusal was willful despite being informed of the consequences. Rocha concedes the State was
permitted to admit his "refusal of the BAC test as evidence at trial." The ALS advisory form
contents were merely relevant evidence that Rocha's refusal was willful and with full knowledge
of the administrative consequences.

2.

Standard of Review

The appellate court reviews questions of relevance de novo. State v. Raudebaugh, 124
Idaho 758, 764 (1993). Under I.R.E. 401, "relevant evidence" means evidence having any
tendency to make the existence of any fact that is of consequence to the determination of
the action more probable or less probable than it would be without the evidence. Whether a fact
is material is determined by its relationship to the legal theories presented by the parties. Siate v.
Yakovac; 145 Idaho 437, 443 (2008).

3.

Rocha Has Failed to Show the Magistrate Erred in its Relevance
Ruling.
4
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\

'As a matter oflaw, the ALS advisory form tended to make the fact of his intent or motive
for his refusal more probable that it would have been without the evidence.
Idaho is an implied consent state.

~daho

Code§ 18-8002(1). Consistent with Idaho Code

§ 18-8002(3), law enforcement officers are required to provide DUI suspects with a notification
of the possible penalties for refusal to submit to evidentiary testing. Typically, this notification
is provided as a written document - the ALS advisory form. In most cases in which the DUI
suspect provides a breath, blood, or urine sample, the ALS advisory form is consequential only
in the suspension· of the suspect's driver's license.

However, as in a refusal t9 submit to

evidentiary BAC testing, the ALS advisory form becomes highly relevant due to the fact that the

..

suspect has chosen to accept the penalties for refusing, rather than .submit a breath, blood, or
urine sample and reveal his blood alcohol content. It is the probative value of this choice of the
susp~ct

that is relevant to the finder of fact.
As the Supreme Court explained recently in Missouri v. McNeely, "most States allow the

motorist's refusal to take a BAC test to be used as evidence against him in a subsequent criminal
prosecution." 133 S.Ct. 1552, 1556 (2013); see also South Dakota v. Neville, 459 U.S. 553, 554,
563-564 (1983) (holding that the use of such an adverse inference does not violate the Fifth
Amendment right against self-incrimination); State v. Bock, 80 Idaho 296, 309 (1958)
("[E]vidence of appellant's refusal to submit to a blood test was competent and admissible. Like
any other act or statement voluntarily made by him, it was competent for the jury to consider and
weigh, with the other evidence, and to draw from it whatever inference as to guilt or innocence
may be justified thereby."); ICJI 1007 Refusal to Take Test.

5
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B.

Rocha's Claim that the ALS Advisory Form Prejudiced Him is Raised for
the First Time On Appeal.
1.

Introduction

Rocha contends the Magistrate Court erred in admitting the ALS advisory form over his
objections because it references penalties for refusal and he was prejudiced by its admission.
(Appellant's Br., pp. 6-10.) To the extent Rocha is attempting to articulate a claim under I.R.E.
403, he does so for the first time on appeal.
2.

The Admission of the ALS Advisory Form was Not Fundamental
Error.

Rocha's sole basis for his objection to the admission of the ALS advisory form was that
his awareness of the ALS process, through the Idaho Transportation Department, was not
relevant to the DUI charge. (Tr., p. 45, Ls. 2, 9-12.) Rocha did not object to the ALS advisory
form as inadmissible under I.R.E. 403. 1
Generally, issues not raised below may not be considered for the first time on appeal.
State v. Fodge, 121 Idaho 192, 195 (1992) (quoting Sanchez v. Arave, 120 Idaho 321, 322
(1991)). An exception to this general rule may be applied when the error is fundamental. See
State v. Lovelace, 140 Idaho 53, 63 (2003). Even if this Court were to review the I.RE. 403
admissibility of the ALS advisory form under fundamental error, Rocha's argument is
1

I.RE. 403 does not offer protection against evidence that is merely prejudicial in the sense of being detrimental to
the party's case. Nearly all of the State's evidence in a criminal trial is presented to prove the defendant's guilt and,
thus, is "prejudicial" to a defendant, but it is not inadmissible for that reason. Rather, evidence that is unfairly
prejudicial is subject to exclusion under Rule 403, if it suggests decision on an improper basis. State v. Pokorney,
149 Idaho 459, 465 (Ct.App. 2010). The trial court's judgment concerning admission of evidence shall "only be
disturbed on appeal when there has been a clear abuse of discretion." State v. Peny, 150 Idaho 209, 218 (2010)
(quoting State v. Gleason, 123 Idaho 62, 65 (1992)). In determining whether a trial court has abused its discretion,
the appellate court considers whether the trial court (1) correctly perceived the issue as one of discretion; (2) acted
within the outer boundaries of its discretion and consistently with the legal standards applicable to the specific
choices available to it; and (3) reached its decision by an exercise of reason. Peny, 150 Idaho at 218. Even if
evidence was ruled admissible in error, the appellate court "will grant relief on appeal only if the error affects a
substantial right of one of the parties." State v. Shackelford, 150 Idaho 355, 363 (2010).

6
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unavailing. In order to obtain review under the fundamental error doctrine: (1) the defendant .
must demonstrate that one or more of the defendant's unwaived constitutional rights were
violated; (2) the error must be clear or obvious, without the need for any additional information
not contained in the appellate record, including information as to whether the failure to object
was a tactical decision; and (3) the defendant must demonstrate that the error affected the
defendant's substantial rights, meaning (in most instances) that it must have affected the outcome
of the trial proceedings. State v. Perry, 150 Idaho 209, 226 (2010). For the reasons set forth
below, the admission of the ALS advisory form was not an error. And, even if this Court were
to assume error for the sake of argument, Rocha cannot meet his burden of demonstrating such a
hypothetical error (1) violated an unwaived constitutional right that, (2) was clear or obvious (not
tactical), and (3) such affected his substantial rights because the outcome of trial would have
been different.
Officer Taylor testified without objection to .evidence of Rocha being under the influence
of alcohol and/or drugs when he drove his vehicle to the location where it broke down. Officer
Taylor had to wake the driver up. (Tr., p. 24, Ls. 2-7.) Officer Taylor testified she smelled an
odor of an alcoholic beverage coming from Rocha's breath, his speech was very slow, deliberate,
and slurred, his eyes appeared bloodshot and glassy, and he was disoriented and confused. (Tr. p.
24, L. 19 _: p. 25. L. 4.) She testified that Rocha stumbled when exiting the vehicle (Tr. p. 40,
Ls. 15-18) and that he failed the SFSTs due to his impaired coordination. (Tr., p. 37, L. 4 .-p. 39,
L. 21.)

Rocha also stipulated to the admission of Officer Taylor's audio recording of her

contacts with Rocha, permitting the jury to hear for themselves Rocha's very slow, deliberate,
and slurred speech during Officer Taylor's initial contact and during the SFSTs. (Tr., p. 27, L.

7
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12 - p. 28, L. 23; p. 41, Ls. 2-21.) In light·of this substantial evidence of his being under the
influence of alcohol and/or drugs when he drove his vehicle to the location where it broke down,
Rocha has failed to show error in the admission of the ALS advisory form, let alone fundamental
error.

And, plainly the admission of the ALS advisory form did not violate an unwaived

constitutional right that was clear or obvious and that the outcome of trial would have been
different without the admission of the ALS advisory form.
II.

ROCHA HAS FAILED TO SHOW
PROSECUTORIAL
MISCONDUCT
IN
ARGUMENT.
A.

THE
ITS

STATE COMMITTED
REBUTTAL
CLOSING

Introduction

Rocha contends on appeal that the State committed prosecutorial misconduct by
suggesting that due to liability reasons, the Meridian Police Department does not conduct forced
blood draws or urine sample collection when a DUI suspect refuses to submit a breath sample for
evidentiary testing. (Appellant's Br., pp. 10-12.) Despite the Magistrate Court's overruling of
his objection, Rocha asserts that the State's comments on liability reasons amounted to
presenting facts not in evidence. (Appellant's Br., pp. 11-12.) Additionally, for the first time on
appeal, Rocha contends the State impermissibly shifted the burden of proof to the defendant by
arguing the jury could permissibly weigh Rocha's refusal to submit a breath sample for
evidentiary testing with the other

ev~dence

and draw an inference as to consCiousness of guilt.

(Appellant's Br., pp. 13-15.)
Rocha's closing argument that the City of Meridian.should have a policy of mandatory
blood draws when a DUI suspect refuses to submit a breath sample for evidentiary testing (Tr., p.
113, L. 8 - p. 15, L.11), plainly implied the lack of BAC evidence should be held against the

8
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State. The State was permitted to respond by explaining the Meridian Police Department's
policy. The State did not engage in impermissible conduct by doing so. And, contrary to
Rocha's contention raised for the first time on appeal, the State, consistent

~ith

long standing

Idaho case law, was permitted to tell the jury that Rocha's refusal-and any inferences· drawn
from it-could be considered along with all the other evidence.

B.

Standard of Review

Where a defendant demonstrates that prosecutorial misconduct has occurred, and such
misconduct was followed by a contemporaneous objection by defense counsel, such error shall
be reviewed for harmless error in accordance with Chapman v. California, 386 U.S. 18 (1967),
where the Court found that most errors amounting to constitutional violations could be subject to
a form of harmless error analysis. State v. Perry, 150 Idaho 209, 227 (2010). "Under the
.harmless error doctrine, a conviction will stand if the Court is convinced beyond a reasonable
doubt that the same result would have been reached by the jury had the prosecutorial misconduct
not occurred." State v. Severson, 147 Idaho 694, 715 (2009). "Conversely, when an objection to
alleged prosecutorial misconduct is raised at trial, we use a two-part test to determine whether
the misconduct requires reversal." Severson, 147 Idaho at 715. "First,[] whether the prosecutor's
challenged action was improper ... [i]f it was not, then there was no prosecutorial misconduct."

Id. "If the conduct was improper, [the appellate court] consider[s] whether the misconduct
'prejudiced the defendant's right to a fair trial or whether it was harmless."' Id. (quoting State v.

Romero-Garcia, 139 Idaho 199, 202 (Ct.App. 2003)). "The defendant carries the burden of
, proving prejudice." Id.
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Where prosecutorial misconduct was not objected to at trial, Idaho appellate courts may
only order a reversal when the defendant demonstrates that the violation in question qualifies as
fundamental error. State v. Perry, 150 Idaho 209, 227 (2010). To show fundamental error, the
defendant must demonstrate that (1) one or more of the defendant's unwaived constitutional
rights were violated; (2) the error must be clear or obvious from the record, and (3) that the error
affected the outcome of the trial proceedings. Perry, l 50 Idaho at 226.

C.

The State Did Not Err By Suggesting that Due to Liability Reasons the
Meridian Police Department Does Not Conduct Forced Blood Draws or
Urine Sample Collection When a DUI Suspect Refuses to Submit a Breath
Sample for Evidentiary Testing.

At trial, Officer Taylor testified that the Meridian Police Department does not require or
force suspects to provide blood samples. (Tr. p. 48, Ls. 16-20.) Rocha made an issue of that
testimony during cross-examination, suggesting that Officer Taylor had a right under state code
to compel a blood draw. (Tr. p. 79, Ls. 6-24.) And, Rocha again discussed the topic in closing
statement, arguing that Meridian should force a suspect to have their blood drawn. (Tr. p. 114, L.
13 - p. 115 L. 2.) Rocha's closing argument asserted the City of Meridian should have a policy
of mandatory blood draws when a DUI suspect refuses to submit a breath sample for evidentiary
testing. (Tr., p. 113, L. 8 -p. 115, L.11.) Because Rocha was plainly implying the lack of BAC
evidence should be held against the State, the State was permitted to respond by explaining the
Meridian Police Department's policy. The State did not engage in impermissible argument by
commenting about why the Meridian Police Department might have a policy of not conducting
forced blood draws in rebuttal after Rocha had already brought the issue up in closing. The
State's comments were merely reasoned inference as to some possible legitimate reasons for not
forcing blood draws.
10
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. The State submits the liability comment in closing rebuttal argument was not improper.
And, even assuming error for the sake of argument, without conceding such, Rocha's conviction
must stand because beyond a reasonable doubt the same guilty verdict would have been reached
based upon Officer Taylor's testimony even if the State had not offered liability reasons as
justification for the no forc_ed blood draw policy,

D.

The State's Rebuttal Closing.Argument Asking The Jury To Weigh Rocha's
· Refusal with the Evidence of His Being Under The Influence of Alcohol
and/or Drugs when He Drove His Car to the Location Where it Broke Down
Was Not Error, Let Alone Fundamental Error.

Rocha cannot show error, let alone fundamental error from the State's rebuttal closing
argument that Rocha's refusal to provide a breath sample implied a "consciousness of guilt,"
which caused an improper shift in the burden of proof. Rocha did not object to this argument at
trial.
There is no merit to Rocha's attempt to argue that the State has violated his Fifth
'

Amendment right to be free from self-incrimination by arguing the jury could consider his
refusal, along with all the other evidence, and draw from it the inference of consciousness of
guilt. As mentioned above, Idaho law is clear that a suspect's refusal to submit to a test is
appropriate fodder for the prosecution and will be admitted at trial. State v. Bock, 80 Idaho 296,
309 (1958) "[A] refusal to take a blood-alcphol test, after a police officer has lawfully requested
it, is not an act coerced by the officer, and thus is not protected by the privilege against' selfincrimination." Thus, Rocha has failed to show that the State's argument was misconduct, let
alone fundamental error.

III.

THERE WAS SUFFICIENT EVIDENCE TO PROVE ROCHA GUILTY
BEYOND A REASONABLE DOUBT.

11
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A.

Introduction

Rocha contends there was insufficient evidence upon which the jury· could find him
guilty of DUI. (Appellant's Br., pp. 15-16.) More specifically Rocha contends the State failed
to present evidence he was under the influence of alcohol and/or drugs at the time he drove his
car to the location where it broke down. (Appellant's Br., pp. 16-19.) Contrary to Rocha's
contention, when viewed in the light most favorable to the State, his argument fails as the State
presented substantial evidence on every element of DUI.
B.

Standard of Review

Appellate review of the sufficiency of the evidence is limited in scope.
A judgment of conviction, entered upon a jury verdict, will not be overturned on
appeal where there is substantial evidence upon which a reasonable trier of fact
could have found that the prosecution sustained its burden of proving the essential
elements of the crime beyond a reasonable doubt. State v. Herrera-Brito, 131
Idaho 383, 385, 957 P.2d 1099, 1101 (Ct. App. 1998); State v. Knutson, 121 Idaho
101, 104, 822 P.2d 998, 1001 (Ct. App. 1991). Substantial evidence is such
relevant evidence as a reasonable mind might accept as adequate to support a
conclusio~. State v. Byington, 132 Idaho 589, 593, 977 P.2d 203, 207 (1999);
[State v.] Johnson, 149 Idaho [259,] 263, 233 P.3d [190,] 194 (Ct. App. 2010).
[The appellate court] will not substitute [its] view for that of the jury as to the
credibility of the witnesses, the weight to be given to the testimony, and the
reasonable inferences to be drawn from the evidence. Knutson, 121 Idaho at 104,
822 P.2d at 1001; State v. Decker, 108 Idaho 683, 684, 701 P.2d 303, 304 (Ct.
App. 1985). Rather, [the appellate court] consider[s] the evidence in the light
most favorable to the prosecution. Herrera-Brito, 131 Idaho at 385, 957 P.2d at
1101; Knutson, 121 Idaho at 104, 822 P.2d at 1001.
State v. Vargas, 152 Idaho 240, 243 (Ct.App. 2012).
C.

Sufficiency of the Evidence.

Idaho Code§ 18-8004(1)(a) states:
It is unlawful for any person who is under the influence of alcohol, drugs or any

other intoxicating substances . . . to drive or be in actual physical control of a
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motor vehicle within this state, whether upon a highway, street or bridge, or upon.
public or private property open to the public.

The evidence that Rocha was under the influence of alcohol when contacted by Officer
Taylor is unchallenged. Officer Taylor testified she smelled an odor of an alcoholic beverage
coming from Rocha's breath, his speech was very slow, deliberate, and slurred, his eyes
appeared bloodshot and glassy, and he was disoriented and confused. (Tr. p. 24, L. 19 -p. 25. L.
4.) She testified that Rocha stumbled when exiting the vehicle (Tr. p. 40, Ls. 15-18) and that
Rocha failed the SFSTs due to his impaired coordination (Tr., p. 37, L. 4-p. 39, L. 21). Rocha
also stipulated to the admission of Officer Taylor's audio recording of her contacts with Rocha,
permitting the jury to hear for themselves Rocha's very slow, deliberate, and slurred speech
during Officer Taylor's initial contact and during the SFSTs. (Tr., p. 27, L. 12 - p. 28, L. 23; p.
41, Ls. 2-21.)
The evidence that Rocha was under the influence when he drove to the location where his
vehicle broke down is as follows: When contacted by Officer Taylor, Rocha is seated in the
driver's position of the vehicle, the key is in the ignition, and the ignition is turned to the "on"
position. (Tr. p. 25, Ls. 8-11.) Officer Taylor testified that during her initial interview with
Rocha, he first stated that he drank two hours prior to contact, then stated that he started drinking
at 7:30 p~m. and also stated that he didn't remember when he last drank. (Tr. p. 53, L. 16 -p. 54,
L. 8.) Because the contact with Officer Taylor was at 4:45 a.m., a jury could infer that Rocha

may have been drinking from 7:30 p.m. to 2:45 a.m., more than a seven hour window of time.
Further, Rocha stated that he had been drinking at a bar named "La Copa" which is in
Nampa, Idaho. (State's Ex. 001 - Taylor's Audio at 6:00 minute mark.) Since Rocha was
intoxicated and sitting in the driver's seat of a vehicle on the side of the road in Meridian, a jury
13
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could reasonably conclude that Rocha had been driving while under the influence of alcohol. The
testimony of Officer Taylor that the vehicle's hood was up supports a strong inference that
Rocha did not intentionally park his vehicle on the side of the road in Meridian, but was forced
to pull over there due to car trouble. This, combined with testimony that both Rocha and his
passenger were sleeping in the vehicle supports a strong inference that Rocha was too impaired
to fix the car, flag down assistance, or call for help.
Viewed in the light most favorable to the State, it is clear the State had presented
substantial evidence, i.e., such relevant evidence as a reasonable mind might accept as adequate
to support a conclusion on every element of the DUI offense. State v. Vargas, 152 Idaho 240,
243 (Ct.App. 2012). And, in fact, a reasonable trier of fact could and did accept the evidence as
adequate to support its verdict, finding Rocha guilty beyond a reasonable doubt of DUI.
CONCLUSION
Based upon the above arguments, the Respondent requests this Court affirm Rocha's
judgment of conviction for DUI.

;;;:z:s

DATED this _ _/__ day of August 2013.

BOISE CITY

OFFICE

Adam Dingeldein
Assistant City Attorney
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CERTIFICATE OF SERVICE

I hereby certify that I have on this---+/__ day of

A~gust

2013, served the foregoing

document on all parties of record as follows:

Heidi M. Tolman
Ada County Public Defender
200 W. Front Street
Boise, ID 83702

D
D

9'-

~

U.S. Mail
Personal Delivery
Facsimile
Other:

Adam Dingeldein
Assistant City Attorney
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: ID :'~---AUG - 2 2013
CHRISTOPHER D. RICH, Clerk
By KATRINA CHRISTENSEN
DEPUTY

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No.CR-MD-2012-13079
Plaintiff, Respondent
MOTION FOR EXTENSION OF TIME
FOR FILING APPELLANT'S REPLY
BRIEF

vs.
ALFREDO ROCHA,
Defendant/Appellant.

COMES NOW, ALFREDO ROCHA, the defendant above-named, by and through his
attorney HEIDI TOLMAN, Ada County Public Defender's Office, and hereby moves this
Honorable Court for an Order extending the time in which the appellant's reply brief will be due
until August 23, 2013. This motion is made pursuant to ICR 54.15 and IAR 34 and 46.
This motion is based on the Affidavit of Heidi Tolman attached hereto as Exhibit A.
WHEREFORE,

upon

the

grounds

and

defendant/respondent moves this Court for an order

for

the

e~tending

reasons

stated

above

the

the length of time for filing its

brief.

J

MOTION FOR EXTENSION OF TIME FOR FILING RESPONDENT'S BRIEF
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DATED, this

1-

day of August 2013.

HEIDI TOLMAN
Attorney for Defendant

MOTION FOR EXTENSION OF TIME FOR FILING RESPONDENT'S BRIEF
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this~ day of August 2013, I mailed (served) a true
and correct copy of the within instrument to:
ADAM DINGELDEIN
Garden City Prosecutor's Office_,:
Interdepartmental Mail
·

MOTION FOR EXTENSION OF TIME FOR FILING RESPONDENT'S BRIEF
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff/Appellant,
vs.

ALFREDO ROCHA,
Defendant/Respondent.

)
)
)
)
)
)
)
)
)

Criminal No. CR-MD-2012-13079

AFFIDAVIT OF HEIDI TOLMAN

~----------------------------------------------------~)
Heidi Tolman, being duly sworn and upon oath, hereby says:
1) I am an attorney who has been duly licensed to practice law in the State of Idaho since 2010.
2) I represented the Appellant herein, Alfredo Rocha' in both the Trial Court and the District
Court.
3) The Appellant's brief was filed July 1, 2013 a week after the initial briefing schedule
required it due to my illness. The Respondent's brief was filed August 2, 2013 almost 3
weeks after the initial briefing schedule required.

Both parties have been granted an

extension in this case and the briefing schedule has been pushed out for numerous reasons.
4) The reasons for and grounds as to why an extension is necessary:
i) I was out of the office July 25 through July 29.

EXHIBIT A
Affidavit of Heidi Tolman, Page 1
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ii) I am a Public Defender with an involuntary caseload and have had inadequate time to
prepare this brief.
iii) I had a previously scheduled engagement and will be out of state August 2 through
August 11.
5) The handling attorney requests an extension until August '13, 2013.
6) I have spoken with the State's attorney Adam Dingeldein regarding this extension and the
State has no objection to the request.
This ends my affidavit.

Heidi Tolman

STATE OF IDAHO

)
)ss.
)

COUNTY OF ADA

SUBSCRIBED and SWORN to before me,

for

the

State of

Idaho,

August, 2013.

a Notary Public, in and

County of Ada,

on this

2nd day of
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this 2nd day of August, 2013, I placed a true and correct
copy of the foregoing to the:

BOISE CITY PROSECUTING ATTORNEY
ADAM DINGELDEIN

Affidavit of Heidi Tolman, Page 3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

MAGISTRATE MINUTES I NOTICE OF HEARING

)
)
)

Plaintiff,

0

~)

vsj\~~ °=f\_Wl

PRE-TRIAL MEMORANDUM

iv'\~.,,~'~_,,f?ot1C8

Case Number:

-.P~UJ1trl--',_l.\.AU~_.......,
___,..~--'""'\""'·x_u
........._..____ )

Event Scheduled:-----=----+-"...__'--"'"'~------

--------

Judge: £oY'@X\),(k..c1erk:___.tt1_.__ _ __

~
--------------- ~
Defendant.
)

Case Called: _ ....
b1-S!l,,..=___........_........,O'-------

D In Chambers

________________) D Interpreter:
D AC D sc DEAD Gc"'fA_MC '\:>~ l)ctiivJ'b- §-/-Pn-·va-t~--1--j6-\fYU--Y)----Defendant:

~resent D Not Present D In Custody

D PD Appointed D PD Denied D Waived Attorney

D

Defendant failed to appear. Bond forfeited/ROR revoked. Bench Warrant issued. Bond $ - - - - - - - - -

D

Advised of Rights

D Not Guilty D Guilty Plea I PV Admit D Written Guilty Plea D No Contact Order

------------------------- D

Release Defendant, This Case \ Only

NOTICE OF HEARING

D

Sentencing o n - - - - - - - - - - - - - at _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __

D Court Trial Conference on _ _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __
D

Pre-Trial I Jury Trial o n - - - - - - - - - - at _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __

D _______ on _ _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __
/

D

Contact the Ada County Public Defender, 200 W. Front St., Rm. 1107, Boise, ID 83702, telephone (208)287-7400.

You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest,
or default judgment may be entered if you are charged with an infraction.
ADA COUNTY COURTHOUSE, 200 W. FRONT ST., BOISE, ID 83702

I hereby certify that copies of this notice were served as follows:
Defendant:
Defense Atty:
Prosecutor:

D
Hand Delivered D
Hand Delivered D

Hand Delivered

Via Counsel

D

Signature _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

CHRISTOPHER D. RICH, Clerk of the District Court

Magistrate Judge (for Pre-Trial Memorandum)

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _~
Deputy Clerk

DATED

MAGISTRATE MINUTES

s; ~\16
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Time
10:32:26 AM

I

Speaker

Courtroom510
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jALFREDO ROCHA CR MD 1213079 ORAL ARGUMENT

i
i
.
............................................................................................................................................................................................................................................................................................................................
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!defendant/appellant
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Case No. CR-MD-2012-0013079
Plaintiff-Respondent,
vs.

MEMORANDUM DECISION
AND ORDER

ALFREDO LOPEZ ROCHA,

Defendant-Appellant.

ATTORNEY FOR THE APPELLANT: HEIDI TOLMAN
ATTORNEY FOR THE RESPONDENT: ADAM DINGELDEIN
This case is before the court on the defendant's (Mr. Rocha's) appeal from his
conviction, after a jury trial, of Driving Under the Influence, held before the Hon.
Theresa Gardunia. For the reasons that follow, Mr. Rocha's conviction will be
affirmed.
PROCEDURAL HISTORY
The following procedural statement is taken from Mr. Rocha's brief and
appears to be undisputed: "Mr. Rocha exercised his constitutional right to a jury trial
on January 11, 2013; and was convicted by a jury of Driving Under the Influence ...
Mr. Rocha now timely appeals." Appellant's Brief, at 2.
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STANDARD OF REVIEW

When a district judge considers an appeal from a magistrate judge (not
involving a trial de novo), the district judge is acting as an appellate court, not as a
trial court. State v. Kenner, 121 Idaho 594, 596, 826 P.2d 1306, 1308 (1992). The
interpretation of law or statute is a question of law over which the Court has free
review. State v. Miller, 134 Idaho 458, 462, 4 P.3d 570, 574 (Ct. App. 2000).
A judgment of conviction supported by substantial and competent evidence
will not be set aside on appeal. We will not substitute our view for that of the trier of
fact as to the credibility of the witnesses, the weight to be given to the testimony, and
the reasonable inferences to be drawn. Moreover, we will consider the evidence in
the light most favorable to the prevailing party." State v. Stricklin, 136 Idaho 264,
269, 32 P.3d 158, 163 (Ct. App. 2001).
ANALYSIS

In this appeal, Mr. Rocha asserts the following: (1) "that the trial court erred in
admitting irrelevant evidence over Defendant's objection;" (2) "that the prosecutor
committed misconduct when ... it placed before the jury facts not in evidence, and it
improperly shifted the burden of proof;" and (3) that there was insufficient evidence
to prove beyond a reasonable doubt that Alfredo Rocha was driving or in actual
physical control while under the influence of an intoxicating substance." Appellant's
Brief, at 2.
1. Irrelevant Evidence
Mr. Rocha's first contention is "the trial court erred in admitting irrelevant
evidence over [his] objection." Id. Specifically, he contends "that the trial court erred
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when it failed to sustain objections to the admission of State's Exhibit 3 the
Administrative License Suspension Advisory F[orm]. While it is proper for the State
to utilize the arrestee's refusal of the BAC test as evidence at trial it was improper for
the trial court to admit the Administrative License Suspension Advisory Form as
State's Exhibit 3 because it improperly references penalty or punishment." Id., at 7. 1
"Evidence is relevant if it has 'any tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.'. l.R.E. 401. Relevant evidence may
be excluded 'if its probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumulative evidence.' l.R.E.
403. Whether evidence is relevant under Rule 401 is an issue of law that we review
de novo, while the decision to exclude relevant evidence under Rule 403 is review
for an abuse of discretion." State v. Rothwell, 154 Idaho 125, 294 P.3d 1137, 1142
(Ct. App. 2013) (citations omitted).
During the trial, the arresting officer, Officer Shannon Taylor, of the Meridian
Police Department, discussed the "procedures that have to be done before a breath
sample is taken[.]" Officer Taylor stated, as part of the procedures, "I provide them
an audio and a physical copy of the ALS, which is the administrative license
suspension form. So I play that to the defendant. I let them read it. I ask if they have
any questions." Id., at 43-44.

'The form (State's Exhibit 3) does not reference "penalties or punishment" for a driving under the
influence conviction. Rather, it provides the available sanctions for refusing to submit to evidentiary
testing for alcohol content.
Memorandum Decision and Order 3
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When the prosecutor asked Officer Taylor "[w]hat exactly is this ALS
notification," Mr. Rocha, through counsel, objected based upon "[r]elevance." Id., at
44-45. The prosecutor argued that "it is highly relevant to make sure that the fact
that the defendant was fully advised of what the ALS is and the consequences of the
breath test are ... he was made aware of that." Id. Mr. Rocha's attorney stated "I am
just not sure how it is relevant to the charge of DUI; whether or not he is aware of an
administrative procedure that goes through the Department of Transportation." Id.
Judge Gardunia overruled the objection. Officer Taylor was then allowed to
state that the ALS notification "is an advisory of a potential penalty that the
defendant could face if they refuse to provide a sample for a DUI investigation." Id.
The state subsequently moved to admit State's Exhibit 3 (the ALS form filled
out for Mr. Rocha). Mr. Rocha's attorney then objected again on "[r]elevance." Id., at
46. After a sidebar conference, which was not recorded, Judge Gardunia overruled
the objection and the exhibit was admitted into evidence.
"Mr. Rocha contends that his knowledge of an Administrative procedure has
no relevance to whether he was driving under the influence. The State cannot and
did not point to an element for which that piece of evidence was being used to prove.
The State further improperly used that evidence to suggest or imply consciousness
of guilt." Appellant's Brief, at 9. The Court will find that this evidence was relevant to
the issue of whether or not Mr. Rocha was driving under the influence, at the time of
his arrest, and the circumstances related to this arrest.
Officer Taylor testified that she was on duty on September 1, 2012. At
approximately 4:30 a.m., she "was driving northbound on Locust Grove right around
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the Victory intersection." January 11, 2013 Jury Trial Transcript, at 22. She "noticed
a red passenger car that was parked on the east side of the road just north of the
intersection. And the hood of the vehicle was up leaning back against the front
windshield of the car. And there appeared to be two people in the car that weren't
moving. One in the front seat and one in the front passenger seat." Id. "[M]y initial
thought was this might have been someone who needed assistance for a broken
down car or something like that." Id., at 23.
"I started walking ... made it about halfway between my patrol car and the
vehicle ... and from that position I was able to see that there were two men in the
car. Both of whom had their heads back against the head rest. Neither appeared to
be moving. Neither appeared to be in distress. So given the time of morning, given
the oddity of the vehicle hood open, I decided at that point to back up to my vehicle
and call for an assist." Id.
Five to ten minutes later, after the backup officer arrived, Officer Taylor said
she woke up the driver (Mr. Rocha). "He and the passenger were both asleep in the
car." Id., at 24. "I observed an odor of an alcoholic beverage coming from his mouth
as he spoke to me. His speech was very slow, deliberate. His words were slurred.
His eyes were bloodshot and glassy. And he appeared somewhat disoriented and
confused. It took him awhile to respond to my questions and I had to ask things
repeatedly in order to get an answer from him." Id., at 24-25. "It was concerning to
me because I believe that he had been driving the vehicle. He was seated in the
driver's seat. The ignition, the key in the ignition was turned to the on position. The
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vehicle wasn't running at the time, but I believed that he had been driving and that
he may drive again if I hadn't contacted him." Id., at 25.
Officer Taylor asked Mr. Rocha what he was doing "and he told [her] that he
was driving his friend, the front passenger, home." Id. Mr. Rocha admitted to her that
he had driven to that location.
Officer Taylor asked Mr. Rocha if he had been drinking: "[h]e initially told me
he had had a little bit. And when I asked him to clarify, he told me he had four beers
... approximately two hours before." Id., at 26. 2
Officer Taylor then "decided to have him step out of the vehicle and perform
the standardized field sobriety tests." Id., at 29. After being told by Mr. Rocha that
"he took no medications ... was not seeing a doctor for any reason ... he got dizzy
occasionally when he stood up too quickly ... other than that he had no medical
condition," Officer Taylor performed the tests. Id., at 31.
Mr. Rocha "scored six out six" on the horizontal gaze nystagmus test, "[w]hich
means he failed." Id., at 34. He also failed the walk and turn test. See id., at 37 ("He
met three out of the eight decision points ... two out of eight means failure."). Mr.
Rocha also failed the one leg stand test. See id., at 39 ("He met two out of the four
decision points on this test.").
Officer Taylor decided to arrest Mr. Rocha for driving under the influence. She
transported Mr. Rocha to the Meridian Police Department "[t]o provide a breath
sample." Id., at 42. She then implemented the procedures that have to be done
before a breath sample is taken, including the previously mentioned ALS advisory

2

The jury subsequently heard audio recordings of this encounter.
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notification. Mr. Rocha refused to undergo breath testing. "He did tell me [Officer
Taylor] he understood the consequences of not providing one, but he didn't tell me
why he didn't want to provide one." Id., at 48. Officer Taylor also noted that "the
policy of the Meridian Police Department is that we don't take force blood draw. We
don't take urine samples for cases like this." Id. Officer Taylor "advised him that he
would be taken to the Ada County Jail and booked for first offense DUI." Id.
Since Mr. Rocha refused to submit to evidentiary alcohol testing, the state
was required to prove that he was guilty of DUI, without having any alcohol testing to
rely on. See State v. Andrus, 118 Idaho 711, 712, 800 P.2d 107, 108 (Ct. App. 1990)
("While l.C. § 18-8004 establishes only one crime of driving under the influence, it
may be proved in either of two separate and distinct ways. It may be proved, as
here, by the direct and circumstantial evidence of impairment of ability to drive due
to the influence of alcohol. Alternatively, if chemical testing was performed in
accordance with the statute, the crime may be proved by forensic evidence that the
defendant's alcohol concentration exceeded the statutory percentage.").
Whether or not there was alcohol testing conducted would be relevant to the
circumstances surrounding Mr. Rocha being charged with driving under the
influence and it is not error for the jury to be informed of the circumstances of his
refusal to submit to evidentiary testing. See State v. Tate, 122 Idaho 366-67, 369,
834 P.2d 883, 886-87 (Ct. App. 1990)
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1. Prosecutorial Misconduct
a) Facts Not in Evidence

Mr. Rocha's next contention is "the prosecutor violated his right to a fair trial
and denial of his due process rights when the prosecutor placed before the jury facts
not in evidence .... " Appellant's Brief, at 10. Specifically, he contends that the
prosecutor improperly argued the following:
Defense counsel suggests . . . that the Meridian Police Department
should forcibly subject you to a test because State code allows that. I
can tell you in my experience as a prosecutor I am aware that other
jurisdictions do in fact force you to do a blood draw if you refuse the
breath test.
Now, the simple fact that Meridian and their City Council and their
police department has chosen not to go that route, has chosen not to
force people to do a blood draw, well I think that says something about
City Council Meridian police department. The fact that they are legally
allowed to do that is one thing. The fact that they choose not to force
someone into that shouldn't be held against them.
There is any number of reasons why the City of Meridian has chosen
not to go that route. Obviously cause some kind of liability. So some
jurisdictions are - .... January 11, 2013 Jury Trial Transcript, at 12223.
At this point, Mr. Rocha's attorney objected, citing "[f]acts not in evidence."
Id., at 123. Judge Gardunia overruled the objection.

Mr. Rocha further asserts "during deliberations the jury sent a question to the
judge which read as follows 'when did Meridian City start the change on blood draws
after refusal to take breathalyzer and since the change have they requested any
blood draws." Appellant's Brief, at 11-12.
"Closing argument serves to sharpen and clarify the issues for resolution by
the trier of fact in a criminal case. Its purpose is to enlighten the jury and to help the
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jurors remember and interpret the evidence. Both sides have traditionally been
afforded considerable latitude on closing argument to the jury and are entitled to
discuss, fully, from their respective standpoints, the evidence and the inferences to
be drawn therefrom. While our system of criminal justice is adversarial in nature, and
the prosecutor is expected to be diligent and leave no stone unturned, he ... is
nevertheless expected and required to be fair. However, in reviewing allegations of
prosecutorial misconduct we must keep in mind the realities of trial. A fair trial is not
necessarily a perfect trial." State v. Ciccone, 154 Idaho 330, 297 P.3d 1147, 1158
(Ct. App. 2012) (citations omitted).
"[W]here a defendant alleges that an error occurred at trial, appellate courts in
Idaho will engage in the following analysis: (1) If the alleged error was followed by a
contemporaneous objection at trial, appellate courts shall employ the harmless error
test articulated in Chapman. 3 Where the defendant meets his initial burden of
showing that a violation occurred, the State then has the burden of demonstrating to
the appellate court beyond a reasonable doubt that the constitutional violation did
not contribute to the jury's verdict. There are two exceptions to this standard: a.
Where the error in question is a constitutional violation found to constitute a
structural defect ... b. Where the jury reached its verdict based upon erroneous
instruction .... " State v. Perry, 150 Idaho 209, 227-28, 245 P.3d 961, 979-80 (2010).
"It is plainly improper for a party to present closing argument that
misrepresents or mischaracterizes the evidence.

It addition,

it constitutes

3

Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 824, 828, 17 L.Ed.2d 705 (1967) ("[B]efore a
federal constitutional error can be held harmless, the court must be able to declare a belief that it was
harmless beyond a reasonable doubt.").
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misconduct for a prosecutor to place before the jury facts not in evidence." State v.
Felder, 150 Idaho 269, 274, 245 P.3d 1021, 1026 (Ct. App. 2010).

Since Mr. Rocha asserted a contemporaneous objection, he has the burden
of showing that the state improperly was placing facts before the jury that were not in
evidence. If there was a violation, the state would then have the burden of showing
that the error was harmless beyond a reasonable doubt.
Mr. Rocha did not object until the prosecutor began arguing, concerning
Meridian's decision not to force blood or urine draws, "[t]here is any number of
reasons why the City of Meridian has chosen not to go that route. Obviously cause
some kind of liability." January 11, 2013 Jury Trial Transcript, at 123. In the court's
view, this is not a situation where the prosecutor was placing facts not in evidence
before the jury.
Meridian's policy of no forced blood or urine draws, was a fact in evidence, as
testified to by Officer Taylor. See id., at 48. The prosecutor's remark that "there are
any number of reasons why the City ... has chosen not to go that route," is not a
statement of fact. Instead, it is merely the prosecutor's inference or opinion. The
same is true of the prosecutor's assertion "[o]bviously cause some kind of liability,"
which is his inference or opinion concerning the underlying reason for the city's
policy.
The court, given the considerable latitude afforded the parties during closing
argument, finds there was no misconduct by the prosecutor here.
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b) Burden Shifting
Mr. Rocha also asserts "the prosecutor committed misconduct when he
improperly shifted the burden of proof." Appellant's Brief, at 12. He contends the
following argument by the prosecutor, impermissibly argued consciousness of guilt,
to the jury:
Now, in this particular case the defendant refused to give a breath
sample. Why did he refuse? If he wasn't under the influence, he should
have blown. If he didn't feel impaired, he should have blown.
Consciousness of guilt. That's why you don't blow. January 11, 2013
Jury Trial Transcript, at 122.4
The court notes that Mr. Rocha has cited no case finding this argument, in the
context of a defendant's refusal to blow, to be improper and, apparently, there is no
published Idaho appellate case finding such an argument to be improper. There are
Idaho cases indicating that this argument would not be improper. See State v.
Wright, 153 Idaho 478, 489, 283 P.3d 795, 806 (Ct. App. 2012) ("[T]his evidence
showing consciousness of guilt, including the destruction or concealment of
evidence, may be admissible at trial."); Thompson v. State, 138 Idaho 512, 65 P.3d
534 (Ct. App. 2003) ("[T]he inference of consciousness of guilt ... can be drawn
from Thompson's refusal of field sobriety tests .... ").
In addition, a number of cases from other jurisdictions, which the court finds
persuasive, expressly allow a jury to consider a defendant's refusal to participate in
evidentiary alcohol testing, as an inference of guilt. See People v. Suvick, 2013 WL

4

Mr. Rocha's attorney did not object to this argument. "Where prosecutorial misconduct was not
objected to at trial, Idaho appellate courts may only order a reversal when the defendant
demonstrates that the violation in question qualifies as fundamental error .... " Perry, 150 Idaho at
227, 245 P.3d at 979.
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1789514, *7 (Ill. App. 2013) ("[W]hen a person refuses a Breathalyzer test, that
evidence may be used to argue the defendant's consciousness of guilt.") (citing
People v. Johnson, 218 lll.2d 125, 140, 842 N.E.2d 714 (2005)); Wright v. State,

2013 WL 1149299, *2 (Tex. App.) ("[R]efusal to take a breath test may be
considered as evidence of guilt.") (citing Gaddis v. State, 753 S.W.2d 396, 399 (Tex.
·Crim. App. 1988)); State v. Nunez, 2012 WL 5928255, *1 (Ariz. App.) ("[l]t is wellsettled that a prosecutor may argue that the jury can infer consciousness of guilty
from a defendant's refusal to take a blood test.") (citing State v. Vannoy, 177 Ariz.
206, 211, 866 P.2d 874, 879 (App. 1993)); State v. Seekins, 123 Conn.App. 220,
229, 1 A.3d 1089 (2010) ("The law regarding the admissibility of evidence when a
defendant refuses to submit to a Breathalyzer test and allowing jury instructions as
to an inference to be drawn therefrom arises from the principle of consciousness of
guilt ... It is reasonable to infer that a refusal to take such a test indicates the
defendant's fear of the results of the test.").
The court finds that prosecutor did not commit misconduct in making this
argument to the jury. Mr. Rocha has not demonstrated that this unobjected to
argument is a violation that constitutes fundamental error. 5
c) Sufficiency of the Evidence

Mr. Rocha's final contention is "[t]here was insufficient evidence to prove
beyond a reasonable doubt that [he] was: 1) driving or in actual physical control of a
5

"Error that is fundamental must be such error as goes to the foundation or basis of a defendant's
rights or must go to the foundation of the case or take from the defendant a right which was essential
to his defense and which no court could or ought to permit him to waive." Perry, 150 Idaho at 227,
245 P.3d at 979.
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motor vehicle; 2) while under the influence of an intoxicating substance." Appellant's
Brief, at 15. The court disagrees.
As previously noted in more detail above, with citations to the record, Officer
Taylor testified that she approached Mr. Rocha's vehicle at 4:30 in the morning. Mr.
Rocha and his passenger were both asleep in the car. Officer Taylor detected an
odor of alcohol coming from Mr. Rocha, as he opened his mouth. His speech was
very slow and deliberate and he slurred his words. His eyes were glassy and
bloodshot and he appeared disoriented and confused. He was slow to respond and
had to be repeatedly questioned, prior to responding.
Officer Taylor said Mr. Rocha was in the driver's seat, with the ignition in the
on position. When asked what he was doing, Mr. Rocha said he was driving his
friend (the passenger) home and Mr. Rocha admitted that he had driven to that
location. Mr. Rocha admitted to drinking four beers. Mr. Rocha failed all three field
sobriety tests. Mr. Rocha also refused to participate in breathalyzer testing.
In sum, the jury had substantial and competent evidence upon which to find
that Mr. Rocha was guilty of driving under the influence.
CONCLUSION

In view of the foregoing, Mr. Rocha's conviction is hereb affirmed.
SO ORDERED AND DATED THIS

-2:_ day

~-~

L~=--

2013.
\
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CERTIFICATE OF MAILING
I, Christopher D. Rich, the undersigned authority, do hereby certify that I have
mailed, by United States Mail, one copy of the MEMORANDUM DECISION AND
ORDER as notice pursuant to the Idaho Rules to each of the parties of record in this
cause in envelopes addressed as follows:

ADA COUNTY PUBLIC DEFENDER
VIA INTERDEPARTMENTAL MAIL
BOISE CITY ATIORNEY
VIA INTERDEPARTMENTAL MAIL

CHRISTOPHER D. RICH
Clerk of the District Court
Ada County, Idaho

Date:
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IN THE. DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO

)
)

Plaintiff-Respondent,

)
)

vs.

ALFREDO LOPEZ ROCHA,

)

Criminal No.

)
)

NOTICE OF APPEAL

CR-MD-2012-0013079

)
)

Defendant-Appellant.

)

------------------------->
TO:
THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF
THE ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.
The above-named appellant appeals against the above-named
respondent to the Id?ho Supreme Court from the final Decision and
Order entered against him in the above-entitled action on the 2nd
day of October,
2013,
the Honorable Michael R.
McLaughlin,
District Judge presiding.
I

2.
That the party has a right to appeal to the Idaho Supreme
Court, and the judgments or orders described in paragraph 1 above
are appealable orders under and pursuant to Idaho Appellate Rule
(I .A.R.) 11 (c) (1-10).
3.
A preliminary statement of
appellant then intends to assert
list of issues on appeal shall
asserting other issues on appeal,

the issues on appeal, which the
in the appeal, provided any such
not prevent the appellant from
is/are:
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(a)

Did the district court err when it
that
it was not
error to admit
evidence?

determined
irrelevant

(b)

Did the district court err when it
there was no prosecutorial misconduct?

determined

(c)

Did the district court~ err when it determined
there was
sufficient
evidence
to
support
a
·,
conviction?

4.
Reporter's
Transcript.
The
appellant
requests
the
preparation of the entire reporter's standard transcript as
defined in I.A.R. 25(c).
The appellant also requests the
preparation of
the
additional portions of
the
reporter's
transcript:
(a)

Oral Argument held: September 13, 2013
Court Reporter: P. Tardiff
Estimated pages: 100

6.
Clerk's Record.
The appellant requests the standard
clerk's record pursuant to I.A.R. 28(b) (2).
The appellant
requests the following documents to be included in the clerk's
record, in addition to those automatically included under I.A.R.
28(b)(2):
(a)

7.

Any exhibits,
including but
not. limited to
letters or victim impact statements, addendums to
the PSI or other items offered at sentencing
hearing or the Rule 35 motion hearing.

I certify:
(a)

That a copy of this Notice of Appeal has
served on the Court Reporter, P. Tardiff.

been

(b)

That the appellant is exempt from paying the
estimated fee for the preparation of the record
because the appellant is indigent. (Idaho Code §§
31- 3 2 2 O, 31- 3 2 2 OA, I . A. R. 2 4 ( e) ) ;

(c)

That there is no appellate filing fee since this
is an appeal in a criminal case (I.C. §§ 31-3220,
31-3220A, I .A.R. 23 (a) (8));
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(d)

Ada County will be responsible for paying for the
reporter's transcript, as the client is indigent,
Idaho Code§§ 31-3220, 31-3220A, I.A.R. 24(e);

(e)

That service has been made upon all parties
required to be served pursuant to I.A.R 20.

DATED this 24th day of October, 2013.

HEIDI TOLMAN
Attorney for Defendant

CERTIFICATE OF MAILING
I HEREBY CERTIFY,

mailed

true

and

That on the 24th day of October,

correct

copies

of

the

foregoing,

2013,

NOTICE

I
OF

APPEAL to:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
P.O. BOX 83720
BOISE, ID 83720-0010
P. TARDIFF
HONORABLE JUDGE McLAUGHLIN'S
COURT REPORTER

~~.
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OCT 25 2013

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

CHRISTOPHER D. RICH, Clerk
By MAURA OLSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
ALFREDO ROCHA,
Defendant.

Criminal No.

MD 12 13079 ·

MOTION TO CONVERT JUDGMENT TO
UNSUPERVISED PROBATION

~~~~~~~~~~~~~~~~

COMES NOW, the above-named Defendant, ALFREDO R9.GH]:\, ,by and
'·:·

'

through his Attorney of Record, the Ada County Public.Defender's
Office,

HEIDI TOLMAN,

Honorable

Court

for

handling attorney,
its

Order

and hereby moves this

converting

judgment, entered on 26th day of February,

the

defendant's

2013, from supervised
·~-.

probation to unsupervised probation.

• ~ ...

7- .

"}':

In support of this motion,

the defendant states as follows:
All terms have peen met.

DATED, this

~s-·day

of

' 2013 .

. HEIDI

TO~

Attorney for Defendant

~~
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CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this 24th day of October, 2013, I
mailed a true and correct copy of the foregoing to the:
BOISE CITY ATTORNEY

by depositing the same in the Interdepartmental Mail.

. ,.,
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RECEIVED

OCT 2-5 2013

FILED

f>.M. _ _ __

ADA COUNTY CLERK

NOV 12 2013
CHRISTOPHER D. RICH, Clerk
By KELLY MITCHELL

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone:
(208) 287-7400
Facsimile:
(208) 287-7419

DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
ALFREDO ROCHA,
Defendant.

Criminal No.

MD 12 13079

ORDER CONVERTING JUDGMENT TO
UNSUPERVISED PROBATION

~~~~~~~~~~~~~~~-

The above entitled matter,

having come before this Court,

and good cause appearing therefrom;
IT

IS

HEREBY

ORDERED,

defendant's judgment,
converted

from

forthwith.
DATED, this

\.

THIS

DOES

ORDER,

entered on the 26th of February,

supervised

probation

to

unsupervised

\IA '\/'.

I

that
2013,

the
is

probation

'fJ1--~

day of

__,_iJ----"---DY._L_ ,

2a13.

ORDER CONVERTING JUDGMENT TO UNSUPERVISED PROBATION
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No.
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2013
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IN THE SUPREME COURT OF THE STATE OF IDA'ifOJ;yGl:Nt:R
erk
I

STATE OF IDAHO,
Plaintiff-Respondent,

Supreme Court Docket
41535

vs.
ALFREDO LOPEZ ROCHA,

)

Defendant-Appellant.

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on September 23, 2013, I
lodged a transcript 33 pages in length for the
above-referenced appeal with the District Court Clerk of
Ada County in the Fourth Judicial District.

Penny L. Tardiff

CSR

_________________ 11/19/2013_______________________ _

Hearing Date:

.September 13, 2013
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 41535
Plaintiff-Respondent,
CERTIFICATE OF EXHIBITS

vs.
ALFREDO LOPEZ ROCHA,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the ~tate of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:
1. Alcohol-Drug Evaluation Report, filed February 26, 2013.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. Transcript of Jury Trial held January 11, 2013, Boise, Idaho, lodged April 11, 2013.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 20th day of November, 2013.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF J,ijf 1 4 2013
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADAtHRISTOPHER D. RICH, Clerk
By SEAN MILLS
DEPUTY

HONORABLE THERESA GARDUNIA
CLERK: Sean M
CT REPORTER:

THE STATE OF IDAHO,
Plaintiff,
vs.
ALFREDO LOPEZ ROCHA,
Defendant.

Friday, January 11, 2013

)
)
)
)
)
)
)
)

Case No. CR-MD-2012-0013079

EXHIBIT LIST

~~~~~~~~~~~~~~~-)
Counsel for State:

Meridian Prosecutor - Generic

Counsel for Defendant: Heidi M Tolman
STATE'S EXHIBITS I EVIDENCE

Admitted

Date Admit

'If evidence include property number)

1.
2.

3.

CD, Audio of stop
CD, Audio of FST's and arrest
Copy ofNotice of Suspension, from DOT

DEFENDANT'S EXHIBITS

Admitted
Admitted
Admitted

Admitted

01111/2013
01/1112013
01/1112013

Date Admit

A.

EXHIBIT LIST
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 41535
Plaintiff-Respondent,
CERTIFICATE OF SERVICE

vs.
ALFREDO LOPEZ ROCHA,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the- following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

ADA COUNTY PUBLIC DEFENDER

LAWRENCE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

,,,,,

.......,,,,

CHRISTOPHER D. ~~ 1;i.'\~!.~~lc/'1,,,,
Clerk of the District€~.~·
'~

": .'\\\'.

$a.··

Date of Service:
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff-Respondent,
\j

Supreme Court Case No. 41535

vs.
CERTIFICATE TO RECORD
ALFREDO LOPEZ ROCHA,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction as, and is a true and correct record of the
pleading~

and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,

as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
I

24th day of October, 2013.

CERTIFICATE TO RECORD
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